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ABSTRACT

This work investigates the Supreme Court Case, Bragdon v. Abbott (1998), which
found asymptomatic-HIV is a protected disability under the Americans with Disabilities
Act (1990). The case began in Bangor, Maine in 1994 when the dentist in this landmark
case, Randon Bragdon, refused to serve Sidney Abbott due to her HIV-positive status.
Abbott sued claiming Bragdon discriminated based on her disability, arguing HIV was a
disability under the ADA as it impaired the “major life function” of reproduction and her
ability to become a mother. Through an examination of the prehistory of the case and the
court proceedings, I argue that Bragdon was the culmination of queer, feminist and
disability activism. This activism utilized the courts to expand the developing law and
social understanding of disability to secure anti-discrimination protections in areas such as
healthcare, housing, and employment. This use of the courts as a resource to address needs
is demonstrated through an analysis of Maine’s advocacy groups during the AIDS crisis
and their shifting towards litigation as a tool to meet needs. The proceedings of Bragdon
are an example of this process. This paper is informed by American legal history,
scholarship on civil rights movements, and scholarship on social movements, as well as
work related to HIV/AIDS. This work understands this historiography through the lens of
Isaiah Berlin’s “Two Concepts of Liberty.” This work civil rights to involve the two types
of liberties: negative rights as the freedom from interference, and positive rights as the
freedom to live in a self-directed way rather than under the control of external forces.
Additionally, this historical analysis adds to a body of work that points to the existence of
queer community and progressive activism in rural America, challenging the presumption
that rural life is void of queer visibility and involves isolation from broader national and
international trends.
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INTRODUCTION

On September 16, 1994, in Bangor, Maine, Sidney Abbott went to Randon
Bragdon’s dental office for a routine appointment and disclosed her HIV-positive status
on the patient registration form. Bragdon completed the examination and discovered a
cavity. He informed Abbott of his policy against filling cavities for HIV-infected patients
in his office. Bragdon offered to perform the filling at a hospital for no extra charge.
However, Bragdon did not have admitting privileges at any hospitals, and Abbott would
have been responsible for the fees incurred from the use of the hospital’s facilities.
Abbott declined Bragdon's offer. Four days after the appointment, Abbott contacted
Bennett Klein, an attorney with the Boston public interest law advocacy organization Gay
& Lesbian Advocates and Defenders (GLAD). Abbott sued Bragdon for discrimination
under the Maine Human Rights Act (MHRA) and the Americans with Disabilities Act
(ADA).!

Abbott’s claim exemplified the engagement of advocacy groups concerned with
the impact of HIV/AIDS engaging with disability statutes. These disability statues
included Section 504 of the Rehabilitation Act of 1973, which prohibits disability
discrimination in programs receiving federal financial assistance, and the ADA, which
prohibits discrimination against individuals with disabilities in both private and public

spaces and seeks to ensure equal opportunities in employment and access to public

! Andrew Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing May Change Focus of
Disabilities Law on HIV,” Bangor Daily News, March 28, 1998; “Landmark Federal Court Ruling Against
Dentist who Refused to Treat Patient with AIDS,” Community Pride Reporter, February 1996, 1; Bragdon
v. Abbott, 524 U.S. 624 (1998).



accommodations.? In 1990, the ADA defined disability as an “impairment that
substantially limits one or more major life activities.”> Abbott and GLAD argued that
Abbott’s asymptomatic HIV-positive status was a disability because it impaired the
“major life activity” of reproduction. Abbott’s identity as a straight, white woman and her
claim for motherhood provided an example of discrimination against people with HIV
that undermined the commonly held understanding of HIV/AIDS as only affecting gay
men or intravenous drug users.

The case moved through the District Court in Bangor to the First Circuit Court of
Appeals in Boston, where it became the first case in which a federal appeals court ruled
that HIV qualifies as a protected disability under the ADA. Bragdon and his attorneys
contested this ruling, filing for the case to be heard at the Supreme Court, where it
became the first case at the high court to discuss HIV.* Ultimately, on June 25, 1998, the
Supreme Court sided with Abbott, ruling that asymptomatic HIV is a disability entitled to
protections under the ADA.?

My work on the history of this rarely studied landmark in U.S. constitutional
history seeks to address several questions: How did efforts by Maine’s advocacy groups
during the AIDS crisis help lay the foundation for Bragdon? How does a rigorous
understanding of histories far from the centers of power in Washington, D.C., change

what we know about the past? Additionally, what does a robust study of Bragdon teach

2 Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat. 355; Americans with Disabilities Act of 1990,

Pub. L. 101-336, 104 Stat. 327.

3 Americans with Disabilities Act of 1990, Pub. L. 101-336, 104 Stat. 327.

4 Andrew Brownstein, “Bangor Dentist Secks Review of HIV Case,” Bangor Daily News March 20, 1997,
Andrew Brownstein, “Dentist Loses Court Appeals in HIV Case,” Bangor Daily News, March 6, 1997.

5 Bragdon, 524 U.S. 624.



us about how to historicize U.S. constitutional law in the late twentieth century? My
analysis highlights the ways this case was connected to themes of social welfare as
advocates sought to change the material conditions of affected communities. This work
demonstrates there is no hardened barrier between the two concepts of liberty described
in Isaiah Berlin’s “Two Concepts of Liberty”: rights related to freedom from interference
and rights related to freedom to pursue personal autonomy.® My work demonstrates
Bragdon and the related civil rights struggles exemplify people fighting for negative
rights awarded through ideas of freedom from interference dictate material
circumstances, like money or access, that impact individuals’ ability to pursue personal
autonomy.

I argue that Bragdon was the culmination of queer, feminist and disability
activism interested in creating better conditions for their communities. This activism
utilized the courts to expand the developing law and social understanding of disability to
secure anti-discrimination protections in areas such as healthcare, housing, and
employment. This use of the courts as a resource to address unmet needs is demonstrated
through an analysis of Maine’s advocacy groups during the AIDS crisis, the shifting
focus of activist networks to litigation as a tool to meet needs, and the proceedings of
Bragdon as an example of this process.

My study of Maine’s organizations and their work is built from an analysis of

documents from Maine-based activist groups and queer publications. Additionally, I rely

6 Isaiah Berlin, “Two Concepts of Liberty," in Four Essays On Liberty (Oxford University Press, 1969),
118-172, 121.



on amicus briefs, also known as friend-of-the-court briefs, filed in support of Abbott.
Legal action groups, experts, activists, and historians wrote briefs to contextualize issues
relevant to the case and outline the interests of affected groups not represented by the
legal parties directly involved in the case. Disability Rights Education and Defense Fund
(DREDF), the American Medical Association, Lambda Legal Defense and Education
Fund, and the American Civil Liberties Union (ACLU) each submitted briefs in support
of Abbott.” The queer advocacy interests of GLAD and their representation of Abbott, a
straight woman with concerns of motherhood, demonstrates the range of progressive
interests that rallied behind Abbott's claim as they viewed the case as a potential vehicle
to better material conditions for affected groups.

Throughout my work I use the term “LGBTQ+” to describe lesbian, gay,
bisexual, transgender, and queer, as well as the term “queer.” My work is informed by
Felicia Kornbluh and Marie-Amélie George’s “Queer as U.S. Constitutional History”
which describes “queer U.S. constitutional history” as the history of same-sex marriage
and the Supreme Court’s treatment of gay and lesbian plaintiffs, the constitutional
treatment of trans people, and other constitutional issues related to nonnormative or

stigmatized gender and sexuality.®

7 Disability Rights Education and Defense Fund as Amicus Brief, Bragdon v. Abbott, 524 U.S. 524 (1998)
No. 97-156; American Medical Association as Amicus Brief, Bragdon v. Abbott, 524 U.S. 524 (1998) No.
01-120; “Bragdon v. Abbott,” Lambda-Legal, Accessed February 28, 2026,
https://lambdalegal.org/case/bragdon-v-abbott/.

8 Paul M. Renfro, The Life and Death of Ryan White: AIDS and Inequality in America (The University of
North Carolina Press, 2024); Mary L. Gray, Colin R. Johnson, and Brian J. Gilley, eds., Queering the
Countryside: New Frontiers in Queer Studies (New York University Press, 2016) both use the term
“queer,” similarly to the ways in which I employ it. Felicia Kornbluh and Marie-Amélie George describe
the term “queer,” as both useful in describing the character of movements and rights claims, but also
describe how the term can blur historically relevant analytical categories. For more see Felicia Kornbluh
and Marie-Amélie George, “Queer as U.S. Constitutional History,” Journal of American Constitutional
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Historiography

I draw on scholarship related to legal history, civil rights movements, social
movements, and the history of HIV/AIDS to situate Bragdon as a struggle over access to
basic needs. This approach highlights the social welfare themes that undergird Bragdon,
as advocacy groups in Maine worked to address gaps in access to resources, and Abbott’s
legal claim reflected a demand for increased protections for people with HIV. I have read
this historiography using Berlin’s “Two Concepts of Liberty” as a framework to
illuminate the ways claims for civil rights involve the two types of liberties: negative
rights as the freedom from interference, and positive rights as the freedom to live in a
self-directed way rather than under the control of external forces.” In this view, while
anti-discrimination law promises noninterference, poverty and lack of access to specific
protections for people with HIV still constrained autonomy and limited the practical
exercise of rights. Understanding the social welfare dimensions of Bragdon requires
viewing Abbott’s claim as more than a demand for equal treatment at the dental office.
Instead, Abbott’s claim must be understood as an effort to expand access to public
accommodations and reduce barriers that restrict the exercise of freedoms. An overview
of this diverse historiography through Berlin’s lens supports an understanding of the

social welfare dimensions of Bragdon.

History 3, Issue 4 (Fall 2025): 879-897, 884; and Shay Ryan Olmstead, “I’m Not Sleazy and I Don’t
Frequent Bars”: Respectability as a Legal Strategy in Transsexual Employment Discrimination Lawsuits,
1971-1995,” Journal of American Constitutional History 3, Issue 4 (Fall 2025): 1017-1044.

° Berlin, “Two Concepts of Liberty,” 121.



Legal History

Legal history provides a history of how the courts became a primary way for
people to make rights claims in the second half of the twentieth century. This view is
skeptical that individuals or advocacy movements can meaningfully gain rights through
the court system that change material circumstances, framing expansions of rights as
negotiated concessions by the state. Karen Tani’s States of Dependency.: Welfare, Rights,
and American Governance, 1935-1972 (2016) explains how the federal government
intertwined poor relief and expectation for governance between 1935 and 1950.
However, between 1950 and 1972, a “modern” system of poor relief solidified. This
“modern” welfare system favored uniform governance that championed individual rights
through due process and equal treatment, rather than producing policies that supported
substantive material benefits. Tani argues that social welfare is reliant on state and local
governments that are relatively indifferent toward substantive rights and tolerant of
inequalities, creating a difficult climate for the expansion of rights claims.!° It was in the
wake of this “modern” system of social welfare that the ADA was established, and the
AIDS crisis caused people to look for pathways to substantive material benefits.

The modern social welfare system described by Tani fundamentally depends on
access to litigation, as individuals and movements seek to use the courts to secure legal
victories that transform material conditions. Kunal M. Parker’s The Turn to Process:

American Legal, Political, and Economic Thought, 1870-1970 (2023) explains the rise of

10 Karen Tani, States of Dependency: Welfare Rights, and American Governance, 1935-1972 (Cambridge
University Press, 2016), 3, 8, 23.



an administrative state influenced the turn to process in law, which emphasized the law as
a vehicle for achieving rights claims in a way that centered legal procedure and
technique, rather than viewing the law as defined by justice and morality.!! Parker’s work
is significant because he demonstrates how “formal” rights, like anti-discrimination
measures, came to dominate over “substantive” rights, like specific access based claims,
like access to public education, healthcare, and social security. Parker explains elites
including political scientists, legal scholars, and economists came to see this shift a
victory. Informed by Parker’s work, I argue Bragdon demonstrates this shift was
problematic because the victory of rights in the form of process failed to recognize the
lack of legal opportunities for marginalized people to make rights claims. However,
despite inaccessibility, advocacy groups sought to use any limited access to rights claims
as a pathway for protection. In the case of Bragdon, advocacy groups sought to utilize the
turn to process and the focus on legal procedure aided them in their efforts for anti-
discrimination protections for people with HIV.

The welfare dimensions of queer legal history are examined in Margot Canaday’s
The Straight State: Sexuality and Citizenship in Twentieth-Century America (2009).
Canaday explains how the state utilized federal agencies that administered welfare
benefits to police queerness throughout the twentieth century, demonstrating the
depravation of rights for queer people was part of the state’s subjugation of

homosexuality and gender nonconformity.!? Informed by Canaday, my work examines

1 Kunal M. Parker, The Turn to Process: American Legal, Political, and Economic Thought, 1870-1970
(Cambridge University Press, 2023), 3, 12, 17.

12 Margot Canaday, The Straight State: Sexuality and Citizenship in Twentieth-Century America (Princeton
University Press, 2009), 2-6.



how LGBTQ+ activism was tied to the fight for access to substantive benefits, as well as
sexual liberation. Although Abbott was a straight woman, queer legal advocacy groups
championed her case because it served as a vehicle for anti-discrimination protections for
people with HIV, including LGBTQ+ communities that had been deeply affected by
discrimination throughout the HIV/AIDS crisis in housing, employment, and healthcare,
as well as family and estate law.
Civil Rights Movements and Movements to Address Material Needs

Tani’s and Parker’s historical treatments of the twentieth-century liberal state
centers legal transformations in a way that does not focus on the instances in which
movements successfully contested conditions. In addition to the legal history’s
examination of negative rights, my work has also been shaped by scholarship on
movements that sought to expand rights claims related to freedom from interference and
freedom to pursue autonomy. For example, Bobby J. Smith II’s Food Power Politics: The
Food Story of the Mississippi Civil Rights Movement (2023) examines Civil Rights and
Black Power movements of the 1960s and 1970s and the systems they created to protect
their communities against the weaponization of food by actors who sought to limit civil
rights.!3 Smith’s work examines the Civil Rights Movement as a political struggle related

to access to public accommodations. By centering food access, Smith emphasizes the

13 Bobby J. Smith II, Food Power Politics: The Food Story of the Mississippi Civil Rights Movement
(University of North Carolina Press, 2023).



ways in which affected communities sought freedom from discrimination in addition to
material conditions that allow for autonomy.!'

Other work related to the Civil Rights Movement and material needs highlight the
ways people seek formal rights to better material conditions that impact their freedoms to
pursue personal autonomy. Lisa Levenstein's A Movement without Marches: African
American Women and the Politics of Postwar Philadelphia (2009) describes women
claiming the use of social services as a form of asserting the responsibility of the state to
provide basic resources.! Similarly, Pamela Walker’s article “‘Some Times We Have
Trouble in Getting Mail and Everything Else Here’: Black Women, Freedom Food and
the US Postal System” (2022) describes impoverished Black women utilizing the
seemingly benign state apparatus of the post office to access substantive needs and
increase autonomy. Walker illustrates Black women utilized available resources to gain
access to unfilled needs through negotiation and ingenuity within white supremacist
structures in the context of a punitive welfare state.'® Levenstein’s and Walker’s work
both highlight communities’ utilization of limited opportunities to fulfill material needs
to create better material conditions. Legal histories by Tani and Parker trace the changes
in the legal system through the twentieth century, while histories about civil rights

demonstrate how individuals engaged with the state to change material conditions. I find

14 This work is also done in Felicia Kornbluh’s “Food as a Civil Right,” which examines the activism and
litigation by the Civil Rights Movement that centered directly on food and indirectly on access to income,
illuminating the intersection of government action and the material needs of individuals. For more
information see: Felicia Kornbluh, “Food as a Civil Right: Hunger, Work, and Welfare in the South after
the Civil Rights Act,” LABOR 12, no. 1-2 (May 2015): 135-158.

15 Lisa Levenstein, 4 Movement without Marches: African American Women and the Politics of Postwar
Philadelphia (University of North Carolina Press, 2009).

16 Pamela N. Walker, “‘Some Time We Have Trouble in Getting Mail. And Everything Else Here’: Black
Women, Freedom Food and the US Postal System,” Gender & History 34.3 (2022): 673—689.
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these same patterns regarding the disability, LGBTQ+, and HIV/AIDS advocacy
movements of the 1980s and 1990s that found expression in Bragdon.

Additionally, civil rights histories examine the ways people understand
substantive needs as connected to formal rights. Felicia Kornbluh’s “To Fulfill Their
‘Rightly Needs’: Consumerism and the National Welfare Rights Movement” (1997)
explains the language used in advocacy for consumer credit expanded the bounds of
citizenship, framing adequate material needs as a constitutional right. This language
framed their organizing efforts as a defense of their rights as individuals.!” The NWRO’s
campaign demonstrates individuals reassessing their personal relationship to material
realities and what they are owed by the state. A similar pattern is present in Maine’s
queer newspapers of the early 1990s when publications informed readers how to utilize
disability statutes to defend oneself from discrimination. Individuals sought an expansion
of what was due to them from their relationship to the state in a moment of crisis.

Social Movements

Scholarship related to social movements differs from legal histories’ skepticism as
scholarship on social movements often focuses on the victories of movements in the
courts. Unlike movements on civil rights, which emphasize both negative and positive
rights, social movement histories tend to emphasize rights claims related to freedom to
pursue autonomy. Ellen Ann Andersen’s Out of the Closets and Into the Courts: Legal

Opportunity Structure and Gay Rights Litigation (2006) describes the role of litigation in

17 Felicia Kornbluh, “To Fulfill Their ‘Rightly Needs’: Consumerism and the National Welfare Rights
Movement,” Radical History Review, no. 69 (October 1997): 76—113.
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the movement for gay rights as legal opportunities opened space for positive rights claims
by progressive interests in the 1980s.!® Progressive interests recognized these
opportunities and utilized the right to the legal process as a tool to ensure protections that
met the needs of their community.

Additionally, social movement histories describe the ways movements intersect
with one another, finding strength in shared membership and goals. Anne M. Valk’s
Radical Sisters: Second Wave Feminism and Black Liberation in Washington D.C.
(2008) provides a model of historicizing concurrent grassroots initiatives for social,
political, and economic change. Valk’s study of Washington, D.C. during the 1960s and
1970s chronicles the work of numerous local groups and national organizations,
including Women'’s Liberation groups, Student Nonviolent Coordinating Committee, the
NWRO, and the Black Panther Party.!® Furthermore, shared interests across movements
is demonstrated in Susan Schweik’s article “Lomax’s Matrix: Disability, Solidarity, and
the Black Power of 504 (2011) which draws attention to the multiple identities of
individuals that may lead them to be involved with more than one organization or rights
claim. Schweik urges readers to understand the engagement between ideas of disability,
urban marginalization, and race as "entangled,” rather than understanding them as

conjunctions.?’ Schweik’s and Vaulk’s work provides a framework to understand how

18 Ellen Ann Andersen, Out of the Closets and Into the Courts: Legal Opportunity Structure and Gay
Rights Legislation (University of Michigan Press, 2005).

19 Anne M. Valk, Radical Sisters: Second-Wave Feminism and Black Liberation in Washington, D.C.
(University of Illinois Press, 2024), 2-3.

20 Susan Schweik, “Lomax's Matrix: Disability, Solidarity, and the Black Power of 504,” Disability Studies
Quarterly 31, no.1 (2011), https://dsq-sds.org/article/id/1086/.
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Mainers of varied backgrounds could have had the same interests in seeking anti-
discrimination protections through the ADA or Maine Human Rights Law.

Scholarship on disability histories also emphasizes the history of rights claims
related to freedom to pursue autonomy. For example, Felicia Kornbluh’s “Disability,
Antiprofessionalism, and Civil Rights: The National Federation of the Blind and the
‘Right to Organize’ in the 1950s” (2011) examines the NFB fight for substantive rights,
like “Blind Pensions,” as well as efforts to expand professional opportunities like Civil
Service Exams offered in braille.?! Kornbluh’s work demonstrates disability activism’s
negotiation with the tension between public accommodation and substantive material
needs. Also on disability, Sarah Rose’s No Right to be Idle: The Invention of Disability,
1840s - 1930s (2017) discusses disability as a constructed space tied to ideas of economic
citizenship that led to disability becoming synonymous with dependence on public or
private aid.?? T argue the rights claims related to freedom to pursue autonomy, like those
described in this scholarship, are deeply tied to access to basic needs and therefore, there
is no hardened barrier between the two concepts of liberty.

Scholarship Related to the AIDS Crisis
The discussion of rights as both freedom from interference and freedom to pursue
autonomy are extremely salient in the history of HIV/AIDS and the AIDS crisis. Sarah

Schulman’s Let the Record Show: A Political History of ACT UP New York, 1987-1993

2! Felicia Kornbluh, “Disability, Antiprofessionalism, and Civil Rights: The National Federation of the
Blind and the ‘Right to Organize’ in the 1950s,” The Journal of American History 97, no. 4 (2011): 1023-
1047.

22 Sarah F. Rose, No Right to Be Idle: The Invention of Disability, 1840s—1930s (University of North
Carolina Press Books, 2017).
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(2021) describes the AIDS crisis as a public health crisis and political crisis shaped by
government neglect, public misunderstandings of HIV/AIDS, and intercommunity
conflict. She describes ACT UP’s success as resulting from strategic coalition building of
activists diverse in race, sexuality, gender, class, disability status, and background.?®
Chapter 1 of this thesis examines how organizations like ACT UP/Maine and ACT
UP/Portland worked alongside other grassroots organizations that provided trainings,
support groups, referrals, hotlines, and counseling, as well as opportunities for political
engagement and community building. With lack of access to formal protections,
advocacy groups sought to address unmet needs of affected communities.

Identity is closely interrogated in Paul Renfro’s The Life and Death of Ryan
White: AIDS and Inequality in America (2024). Renfro discusses media coverage of
White, a hemophilic teenager from Indiana, who became a national symbol for
HIV/AIDS after his school barred him from attending classes following his AIDS
diagnoses in 1985. His “normalcy” as white, young, midwestern, heterosexual, middle-
class, and “innocent,” helped undermine the idea that HIV/AIDS only affected gay men
and intravenous drug users. However, distinguishing White from those who contracted
HIV through sex or drugs perpetuated a boundary between people with AIDS as either
“innocent” or “guilty.”?* Similarly, Abbott’s identity and her claim for motherhood
increased media coverage of discrimination faced by people with HIV and people with

AIDS, and also served as a vehicle for increased rights through the ADA. Abbott was an

23 Sarah Schulman, Let the Record Show: A Political History of ACT UP New York, 1987-1993 (Farrar,
Straus and Giroux, 2021).
24 Renfro, The Life and Death of Ryan White.
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able-bodied, white woman from rural America, and the “major life activity” her HIV
status affected was her capacity to have children. In a way that resembles the public
reception of White, Abbott’s identity, class, and experience appear to have allowed the
Supreme Court majority and the media to understand her as a sympathetic victim of
HIV/AIDS at a moment when many villainized people with HIV/AIDS, especially if poor
people, people of color, intravenous drug users, and gay-identifying men.
Conclusion

This history of Bragdon illuminates the social welfare dimensions of the
landmark case and related histography. My research has revealed there is no hardened
barrier between Berlin’s two concepts of liberty: freedom from interference and freedom
to pursue autonomy. Advocacy groups sought to utilize limited freedoms offered by
negative rights to change material circumstances that impacted freedoms to pursue
personal autonomy. This view indicates the social welfare dimensions of anti-
discrimination rights claims and provides an example of people using the tools available
to them to create material changes. My case study of AIDS related services, advocacy,
and litigation reveals advocacy groups and individuals utilized changes in the structure of
legal opportunities as pathways to contest the material costs of discrimination in the
context of the AIDS crisis. Furthermore, this case demonstrates the role of identity and
collaboration of grassroots advocacy groups in the history of the AIDS crisis and the
modern queer rights movement(s).

In this thesis I will use an analysis of documents from Maine based activist groups

and Maine’s queer publications as well as sources from the case to demonstrate the

14



complexity and the value of socio-legal history, a kind of historical praxis that joins
sources generated “from above” and those from “below.”? Chapter 1 will discuss the
overlapping histories of disability, feminist, and queer activism in Maine during the
AIDS crisis. Chapter 2 will examine activists’ use of litigation to expand substantive
protections and the beginnings of Bragdon. Finally, Chapter 3 will show how Bragdon
moved through the court system. By tracing how Abbott and her legal team moved the
case from the dispute at Bragdon’s dental office to a broad constitutional argument before
the Supreme Court, I demonstrate how activists translated grassroots struggles to binding
legal precedent. This history of Bragdon matters because the case does not simply resolve
whether one dentist had discriminated, but because the case found HIV as a protected
disability under the ADA, entitling people with HIV to anti-discrimination protections
that had the potential to impact their lives in areas including housing, employment, and

health care.

25 William Forbath, Hendrick Hartog, and Martha Minow, “Introduction: Legal Histories from Below,”
Wisconsin Law Review 4 (1985): 759-766.
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CHAPTER 1 ORGANIZING TO ADDRESS UNMET NEEDS DURING MAINE’S
AIDS CRISIS, 1984-1994

Bragdon v. Abbott (1998) was the culmination of queer, feminist and disability
interests seeking to expand social understanding of disability and developing disability
law to secure anti-discrimination protections for people with HIV/AIDS. This chapter
details Maine’s network of organizations that engaged in HIV/AIDS related advocacy in
the context of the AIDS crisis prior to significant legal protestations for queer people or
people with HIV/AIDS. These groups created a statewide coalition that addressed the
needs of the affected communities. Later this coalition provided a network that supported
individuals, like Sidney Abbott, in making legal claims.

I demonstrate the existence and significance of this network by examining Maine
activism from 1984 to 1994, the ten years prior to the initial interaction between Sidney
Abbott and Randon Bragdon. This chapter includes an analysis of the AIDS crisis in
Maine and details of the varied community groups engaged in coalition building to
address basic needs before there was any opportunity for legal recourse for people with
HIV/AIDS. The chapter concludes with the shifting focus of activist groups as they
sought legal action and political avenues to prevent discrimination.

Organizing during the AIDS Crisis in Maine

Political and direct service organizations sought to address the AIDS crisis in the
context of little governmental response. Reagan did not publicly mention the term AIDS
until 1987, although the epidemic had been identified by 1981. This neglect was not a

result of a slow emergence of understanding, but rather the active neglect rooted in
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societal prejudice.?® Grassroots political advocacy and direct services emerged as a form
of providing for affected communities in the wake of few available resources.

Maine was home to chapters of ACT UP, the political action group founded in
New York City in 1987. ACT UP/Maine organized throughout the state and ACT
UP/Portland worked within the city of Portland.?” While ACT UP chapters focused on
civil disobedience related to political demands, other groups, such as The Aids Project
(TAP), also based in Portland, focused on providing direct services and resources needed
by people affected by AIDS and HIV. Other groups throughout the state engaged in
similar work. For example, Nord Lambda Nord operated throughout the northernmost
county of Aroostook and the Eastern Maine AIDS Network served the area surrounding
the city of Bangor. Both groups demonstrated rural advocacy organizations existence
outside the bounds of Portland, Maine’s most populated city.??

Monthly newsletters of local advocacy groups and Maine’s queer newspapers
shaped how readers understood the AIDS crisis and the danger it posed to their own

communities. The monthly newsletter for TAP and the newspaper Our Paper provided

26 Jennifer Brier, Infectious Ideas: U.S. Political Responses to the AIDS Crisis (University of North
Carolina Press, 2009), 7; Schulman, Let the Record Show, 661.

27 There is very little secondary literature on HIV/AIDS organizing in Maine. My historicization of Maine
organization relies heavily on the archives in the Jean Byers Sampson Center for Diversity in Maine at
University of Southern Maine and their associated finding aids. For more information see; Lynne Chabot,
“ACT UP/Maine Archives Finding Aid,” LGBT Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine Libraries, February 2008.

28 The difference in organizational structures between service providers and politically focused
organizations was common in the patchwork of groups responding to HIV/AIDS. This difference is notably
demonstrated by the original New York-based organizations of ACT UP and Gay Men’s Health Crisis
(GMHC). GMHC was founded in 1982 as a service-oriented organization that sought to provide care and
resources. Larry Kramer, co-founder of GMHC, criticized the group for its failure to address the political
decisions that exacerbated HIV/AIDs. This led him to found ACT UP in 1987, which sought to support
direct political action demanding policy and research to benefit people with HIV/AIDS. Kramer’s
perspective is demonstrated in his autobiographical play, Normal Heart. Larry Kramer, Normal Heart
(Concord Theatricals, 1985); Schulman, Let the Record Show, 483-485.

17



medical information including best practices for prevention and news related to access to
treatment and care. These publications provided information on resources and
opportunities for political action. Meanwhile, mainstream newspapers provided very
limited coverage of HIV/AIDS and failed to offer information about resources.

Additionally, queer newspapers like Community Pride Reporter and Our Paper,
and advocacy organizations monthly newsletters like TAP’s The AIDS Project
Newsletter, provided updated statistics related to the number of cases. Figure 1 and
Figure 2 depict the case numbers outlined in the monthly recurring column published in
TAP Newsletter.” Due to the inconsistent reporting on HIV/AIDS in the mainstream
press and the rural nature of the state, access to queer publications was often limited, and
the statistics shared by TAP may have constituted a main connection to the news of the
AIDS crisis for many readers.

The changing categories and the addition of HIV cases as a measure of analysis
demonstrates the ways in which readers’ understandings of the public health crisis
changed over time to become more nuanced and detailed. TAP’s statistics describe HIV
as “the AIDS virus” from September 1987 to April 1989. In April 1989, TAP begins to
use the HIV antibody test as a unit of measurement. The months in which TAP
consistently reported statistics may have conveyed an increased awareness and focus on

practices to limit the spread of HIV/AIDS. These statistics demonstrate the ways in which

2 Figure 1 and Figure 2 depict data sets I created by compiling the statistics published in the TAP
Newsletter between July 1986 and May 1989. Appendix A further explains the data set and citations.
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rural readers may have experienced the AIDS crisis and their perceived danger or safety
within their own community.

There is little data available about the effects of the HIV/AIDS crisis in Maine.
Maine has not published large, easily accessible datasets. Additionally, the number of
cases through the 1980s and 1990s could be undercounted due to stigma surrounding
HIV/AIDS and limited testing programs. However, a close reading of queer publications,
documents by ACT UP-Maine and ACT-UP Portland, and documents from other
HIV/AIDS related advocacy groups demonstrates these groups were concerned with the
spread of HIV/AIDS specifically among gay identified men and intravenous drug users in
both rural and urban setting throughout the state.

@ AIDS Cases in Maine @ Deaths in Maine Tested postive for "AIDS Virus" in Maine
@ Tested Positive for "HIV Antibody Test" in Maine
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Figure 1 Maine AIDS Cases and HIV Statistics as reported by TAP 1986 - May 1989
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Figure 2 National AIDS Cases as reported by TAP 1986 - May 1989

Reporting of statistics in publications like 74P Newsletter was important
because of the neglect of mainstream newspapers to consistently report on the status of
HIV/AIDS in Maine. Although the Maine State Health Department collected data related
to the spread of HIV/AIDS as early as 1983, a survey of mainstream newspapers
including Kennebec Journal, Bangor Daily News, and Portland Press Herald reveals
there was no regular publishing of the number of cases.’® Moreover, decision makers at
Kennebec Journal broke a printing agreement with Our Paper Collective in 1983 over a
dispute about the content of Our Paper. Our Paper Collective utilized printers owned by
the Kennebec Journal to produce Our Paper. However, in November 1983, Our Paper

reported the Kennebec Journal refused to print the paper because of the information on

30 In January 1985, the director of the Maine STD program reported Maine’s first “indigenous” diagnosed
case of AIDS. Two men had died of AIDS in Maine in the previous eighteen months, but in both cases the
patients were diagnosed as having the disease before coming to the state. Bill Nemitz, “Maine’s First AIDS
Case Diagnosed,” Evening Express, January 7, 1985, 1.
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AIDS risk reduction that was to be printed was “distasteful.” However, the same risk
reduction information had been widely distributed in Maine for several months by
community organizations and the Maine State Health Department.?! Due to the failure of
mainstream papers to address HIV/AIDS in Maine, the alternative publications played an
important role in providing information to the public.

The contributors and readers of TAP, Our Paper, and other AIDS-focused groups
was not limited to openly gay men. Disability focused activists, feminists, and lesbian
feminist also engaged with the publications and HIV/AIDS advocacy. Moreover, some
Mainers concerned with the public health crisis did not identify with any of these groups,
as the effects of the AIDS crisis stretched beyond siloed political interests.3> Monthly
publications like newsletters and newspapers referenced a variety of different
organizations and events, providing information related to health care, direct aid,
pathways to political advocacy, and opportunities for socializing.

The AIDS crisis intersected with movements for reproductive justice and feminist
organizations. Maine Family Planning, a nonprofit organization based in Augusta but
operating statewide, provided family planning and teen pregnancy services, sexuality

education, and special projects related to AIDS. Maine’s chapters of the National

3! Fred Burger, “KJ Dumps Our Paper ‘Tasteless Content,”” Our Paper, November 1983, 1.

32 Finn Enke suggest that second-wave feminism was widely successful because feminist programming in
public spaces included people who did not identify as feminists, in addition to those who did. Although
some individuals did not identify with the movement, people engaged with a feminist community by
participating in activism and visibility, such as access to athletic fields, patronizing women’s bars and
coffee houses, participating in bookstores, and engaging with programming like women’s shelters and
health clinics. Enke explains the publications and resources often extended beyond an easily identifiable
community or population, like that of Maine’s queer publications. Schulman’s Let the Record Show
demonstrate the ways in which people who did not identify as queer were deeply involved in the
movement. Finn Enke, Finding the Movement: Sexuality, Contested Space, and Feminist Activism (Duke
University Press, 2007), 20-21; Schulman, Let the Record Show.
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Organization for Women (NOW) focused on an agenda related to reproductive freedom,
lesbian and gay rights, and civil rights.’* The Mabel Wadsworth Center, a women’s
health clinic in Bangor, hosted several “Women and AIDS in Maine” events.>* Outside of
direct services, the political advocacy group Hysterical Angry Girls Sorority (HAGS)
consisted of over sixty members and planned many informational events related to the
exclusion of women in the study of AIDS, specifically advocating for increased resources
and research dedicated to the effects of the AIDS crisis on women of color.*
Additionally, many support groups specifically sought to support women affected by
AIDS or HIV.3¢ The inclusion of women in the context of AIDS organizing in Maine
demonstrated a coalition of shared interests related to the disability movement, queer

advocacy, and feminism.’’

33 Before their work on the Maine Human Rights Act (MHRA), Maine’s chapters of NOW lobbied for the
Equal Rights Amendment (ERA) through the 1970s and early 1980s. In 1972, Congress passed the ERA,
sending it to the states for ratification with a ten-year time limit. In 1974, the Maine State Legislature
ratified the amendment, but the amendment was ultimately defeated. However, despite the Maine state
legislature’s vote of support for the federal amendment, the state of Maine never amended its own state
constitution with an ERA. In response, NOW also supported the MHRA, initially established in 1972 to
protect against discrimination against “Race, Color, National Origin, Ancestry, Religion, and Age.” In 1973
“Sex,” also became a protected area. NOW and Maine Women’s Lobby repeatedly campaigned to add
sexual orientation as a protected status to the MHRA, but it did not become protected until 2005. “Now — A
Look at the Maine Lesbian Gay Rights Movement,” Our Paper, April 1986, 6; Paul K. Vestal, “Maine
Human Rights Commission, 2008 Annual Report,” June 30, 2008, 1-2.

34 “Maine Network,” The Maine Progressive, November 1990, 12-13, 16, Act Up/Maine Resource
Campaigns Box 2, Folder 18, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine,
University of Southern Maine, Portland, Maine.

35 Hysterical Angry Girls Sorority Flyer, 1991, ACT UP/Maine Materials Resources: HAGS 1991, Box 1,
Folder 24, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine, University of
Southern Maine, Portland, Maine.

36 “Ongoing Calendar Events,” The AIDS Project Newsletter, June 1989.

37 Often women are primarily historicized as caregivers in the AIDS crisis, but Schulman describes
women’s leadership in HIV/AIDS advocacy. For example, the ACT UP Women’s Caucus and women
with HIV ran a successful four-year campaign to support women’s and poor people’s access to benefits and
experimental drugs and studies. Schulman, Let the Record Show, 55-56.
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Coalition building in Maine also included organizers interested in addressing drug
use and addiction. ACT UP/Maine led a series of campaigns related to safer practices for
intravenous drug users. Flyers and pamphlets included titles such as “Because your
Government Doesn’t Care. How to Protect yourself if you Shoot up,” including directions
for safer practices, as well as information on resources including Narcotics Anonymous,
the Maine AIDS hotline, clean needle exchanges, drug treatment, and early HIV
intervention.*® Advocacy groups dedicated organizing capacity to expanding ideas of
who was at risk in the context of the AIDS crisis in Maine. The variety of intersecting
interests is demonstrated by an overview of coalition building in Maine between 1984
and 1994.

Coalition Building

Much of the history of activism related to the AIDS crisis centers cities, as the
most well-known activism emerged in major cities and cities became home to extensive
numbers of aids-related deaths. However, there has been virtually no scholarship about
the crisis or response in Maine and little scholarship about rural manifestations of the
crisis generally. ** The history of coalition building in Maine demonstrates rural
communities’ engagement with activism and creating networks to address needs.

Portland, the most populated city in Maine, was home to prominent service providing

38 “Because your Government Doesn’t Care” flyer by ACT UP/Maine, undated, ACT UP/Maine

Materials Campaigns, Box 1, Folder 20, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine, Portland, Maine.

39 Scholarship related to the effects of AIDS in rural areas typically focuses on the American South and the
disproportionate impact of HIV on Black communities. See: Stephen J. Inrig, North Carolina and the
Problem of AIDS: Advocacy, Politics, and Race in the South (University of North Carolina Press, 2011);
Dan Royles, To Make the Wounded Whole: The African American Struggle Against HIV/AIDS (University
of North Carolina Press, 2020).

23



organization and queer newspapers, however their organization engaged in coalition
building with advocacy groups across the state. Figure 3 depicts the organizations
engaged in advocacy work related to HIV/AIDS across the state. The plotted points
depict HIV/AIDS related advocacy advertised in Our Paper and TAP Newsletter,

demonstrating a communication network across the state.*

AMPSHIRE

Figure 3 Locations of HIV/AIDS Advocacy Organizations and Events Advertised in Our Paper and The
AIDS Project Newsletter, 1984-1994

40 Figure 3 depicts a data set I created by compiling the locations of organizations and events related to
HIV/AIDS advocacy advertised in Our Paper and TAP Newsletter between 1984 and 1994. Appendix A
further explains the data set and citations. This visualization of data and focus on the role of geography is
inspired by Finn Enke analysis of the development of feminist networks through public spaces and
publications, as well as Cameron Belvins and Annelise Heinz which utilizes an analysis of locations
discussed in the lesbian-feminist publication, Lesbian Connection. Enke, Finding the Movement, Cameron
Blevins and Annelise Heinz, “Separate, but far from alone’: Forging Lesbian Networks in the 1970s —
1980s,” Pacific Historical Review 93, no. 3 (2024): 417-444.

24



Like most newspapers, Our Paper featured news, advice columns, editorials,
classifieds, and advertised events and regular meetings across the state. The statewide
readership of Our Paper supported coalition building by advertising smaller localized
groups and projects to a broad readership. The “Organizations,” section (later titled “the
Lesbigay Network™) featured smaller groups throughout the state, allowing groups to
create networks with other groups that they may have otherwise not known of.*!
Furthermore, the “Calendar and Events” section of each issue included a range of events
by various groups, demonstrating the connections among different interest groups,
including advocacy groups, bookshops, coffee houses, bars, local chapters of the NOW
and other feminist groups, support groups, health action committees, Unitarian groups,
and HIV/AIDS-focused activism.*?

Our Paper also represented the interests of Maine’s disability advocacy. In
November 1983, Our Paper Collective urged readers to vote yes on a referendum
question that would make Maine’s county courthouses handicap accessible, drawing
attention to the question as “the first time in Maine History that a question dealing
directly with the civil rights voters of handicapped citizens will be placed before Maine
voters.”* Calendar events advertised events for the Maine Association of Handicapped
persons.** Qur Paper supported traditional claims of disability accessibility and

protections under the Maine Human Rights Act, but also began to understand HIV/AIDS

41 “Mid-Coast Gay Men,” Our Paper, October 10, 1983, 4.

42 “Calendar.” Our Paper, January 1986, 16; “Announcements,” Our Paper, April 1986, 13; “Forums,”
Our Paper, January 1986, 3.

43 “Vote Yes on 2,” Our Paper, November 1983.

44 “Calendar,” Our Paper, April 1, 1988. 18.
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as a disability. LGBTQ+ engagement with disability statues and the vexed question of
AIDS as a disability will be explored further in Chapter 2.

Beyond Maine politics, advocacy groups utilized publications to connect Maine
activism to national and international politics. The Caribou based community group Nord
Lambda Nord (NLN) served queer community members in Aroostook County, Maine,
and the Upper Saint John River Valley of New Brunswick, Canada. NLN’s newsletter,
Communiqué, a Francophone name, published its work in both French and English. NLN
worked closely with Fredericton Lesbians and Gays (FLAG) from across the northern
border on issues such as organizing protests against the immigration policy that excluded
non-U.S.citizen queer people from entering the United States. NLN utilized Communiqué
to inform people of “the discriminatory policy,” and to make them aware of the situation
queer people faced as “outlaws.”* Similarly, TAP Newsletter to warned readers of border
patrol agents targeting “anyone who ‘looks ill’”” and “disabled persons.”® Advocacy
related to the border demonstrated collaboration between urban Portland and rural
Caribou, collaboration between American groups and Canadian groups, as well as

concern issues related to both disability and queerness.*’

45 “ALGA Protests U.S. Immigration Policy,” Communiqué, October 10, 1981.

46 The AIDS Project Newsletter, July 1989, 3.

47 Throughout the twentieth century, immigrants could be deported or excluded at the border for being
afflicted with “psychopathic personalities,” a description referring to people perceived to be queer. The
McCarran-Walter Act of 1952 prohibited immigration and deported individuals if officials understood them
to have engaged in a crime of “moral turpitude,” and strengthened border agents' ability to utilize the
“psychopathic personalities” measure. Margot Canaday argues that the national government created
purposefully ambiguous definitions to assure officials' ability to utilize a variety of tools to exclude people
deemed undesirable for citizenship. The 1967 Supreme Court Case, Boutilier v. Immigration and
Naturalization Service found a Canadian man, Clive Michael Boutilier, who admitted to having had sex
with men on his citizenship application, could be deported under the “psychopathic personality” standard.
Advocacy organizations like the Gay Task Force and the ACLU fought to change the law, but this was
made difficult with the advent of the AIDS crisis and the ableist and homophobic public response, as well
as the diverse agendas and organizing capacities of advocacy groups. The Immigration Act of 1990
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Coalition building did not occur solely through the collaboration of organized
groups but also through individuals’ personal connections as individuals belong to
multiple groups.*® Additionally, individuals belonging to Maine organizing efforts
engaged with broader national politics. For example, activist Diane Elze, president of the
Maine Lesbian Gay Political Alliance (MLGPA) in the early 1990s and member of the
Our Paper Collective, was published in the national publication Lesbian Connection,
based in Michigan. The lesbian feminist Lesbhian Connection was also committedly anti-
racist and committed to an ideal of disability justice.*” Lesser-known groups
geographically distant from urban organizing centers also engaged in a national politics.
NLN urged members to boycott the national environmental movement magazine, Mother
Earth News, for their refusal of all lesbian and gay advertising; the refusal itself became a
story in the Washington, D.C. based lesbian feminist newspaper, off our backs.’’ Maine
advocacy groups created relationships throughout the United States in addition to

channels of communication within the state.

removed sexual orientation as a basis for exclusion, but continued policies to exclude and deport
immigrants with HIV/AIDS. For more information see Canaday, The Straight State, 215-220, 247-249, and
Marc Stein, “Boutilier and the U.S. Supreme Court's Sexual Revolution,” Law and Legal History Review, Vol.
23, No. 3 (Fall 2005), 491-536, and Felicia Kornbluh, “Queer Legal History: A Field Grows Up and Comes Out,”
Law and Social Inquiry, Volume 36, Issue 2, 537-559, Spring 2011.

8 This idea builds from Schweik’s argument that activism associated with Section 504 was not a
“remarkable, momentary cluster of support,” but rather the result of coalition between groups, supported by
individuals’ personal connections. Schweik describes this process as a “matrix”” model in which movements
support one another through identities and shared ideals. Similarly, Valk’s Radical Sisters argues that
second-wave feminism created meaningful change and successfully influenced other movements because it
evolved from the connected and disconnected efforts of individual participants that belonged to multiple
campaigns at the same time. Schweick, “Lomax's Matrix”’; Valk, Radical Sisters.

49 “Purpose,” Our Paper, July 1985, 2; “Contact Dykes,” Lesbian Connection March 1978; Letter from
Lawerence Lockman to Diane Elze, September 7, 1990, ACT UP/Maine Resources Campaigns, Box 2,
Folder 18, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine, University of
Southern Maine, Portland, Maine.

50 Carol Ann Douglas, “News,” off our backs, October 1981, 16.
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Due to the number of advocacy groups in the state, organizers sought to
standardize organizing capacities and care provision to be more efficient in meeting
community needs. At the statewide annual summit for the Gay and Lesbian Community
on September 14, 1986, attendees formed the “Coalition of AIDS Service Providers,”
composed of organizations that provided AIDS related direct services including
education, training, support groups, referrals, hotlines, and counseling. The formalized
coalition was an effort to streamline the ad hoc process of communication and
programming that had existed previously and create a coordinated list of contacts to share
information and work together to lessen the competition for limited funding.’! The
establishment of the coalition strengthened advocacy groups’ ability to best meet their
community’s needs.

Addressing Unmet Needs During Maine’s AIDS Crisis

Prior to Bragdon, there was no specific national statutory protection or
constitutional protection affirmed by the Supreme Court for people with HIV/AIDS. The
state of Maine did not have an anti-discrimination protection for people with HIV/AIDS
until 1987, when the Maine Human Rights Act began to provide some protection
(Maine’s protections will be examined in Chapter 2). With few easily accessible tools
from the state and federal government for people with HIV/AIDS, the Coalition of AIDS

Service Providers sought to provide support through information sharing and direct aid.

51'In 1987, TAP changed the name of its monthly publication from its original name of The AIDS Project
News to The AIDS Project Newsletter. The publication was renamed again in 1991 to The AIDS Project
Newsline. “AIDS Summit Yields Coalition.” AIDS Project News, October 1986, 2.
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The challenges they encountered while seeking to provide support demonstrated the need
for anti-discrimination policy and an expanded welfare system.

Part of this effort to address the material hardships of living with HIV/AIDS was
accounting for anxieties related to testing. As early as 1985 TAP began offering
counseling and HIV-antibody testing through Portland City Hall’s STD Clinic. Testing
maintained anonymity to assuage fears of discrimination. Bob Cameron, a volunteer
counselor for people with AIDS and an HIV-antibody test counselor recalls the anxiety of
those being tested; “Sometimes people can’t go through with the testing. Sometimes they
don’t want the results. They call and cancel appointments. They make appointments and
don’t show up. They wait two or three months before calling for the results. They don’t
call at all.”* In the years after testing began member organizations of the Coalition of
AIDS Service Providers sought to address this issue by providing referral services and
counseling.” By 1992, TAP, as a member organization of the Coalition of AIDS Service
Providers, established roles for four case managers who supported over 175 HIV-positive
people with referral services and counseling.>*

Additionally, Coalition of AIDS Service Providers sought to address the financial
burden related living with HIV. In 1987, TAP began a project to support people unable to
access AZT, the antiretroviral medication that was the most promising treatment at the

time. AZT was used to treat HIV by slowing down the virus’s reproduction and effect on

52 “The AIDS Project,” The AIDS Project Newsletter, June 1987, 1; Kim Murphy, “The AIDS House,”
undated, AIDS Lodging House Archives 1986-1988, Box 3, Folder 24, LGBTQ+ Collection, Jean Byers
Sampson Center for Diversity in Maine, University of Southern Maine, Portland, Maine.

53 “The Faces of the AIDS Project,” The AIDS Project Newsletter, March 1989, 1.

54 Marjorie Love, “Executive Director’s Message,” The AIDS Project Newsline, February 1992, 2.
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the immune system. Many Mainers experienced gaps in their Medicaid coverage of their
prescriptions, including AZT, and often private insurance only covered a portion of the
cost of AZT. As a result, many struggled to consistently access what they believed would
be a lifesaving drug. While other groups like Maine Family Planning, ACT UP/Maine,
and other anti-poverty groups, lobbied the state to respond to the gap in access, TAP
connected sponsors to people who needed AZT but could not afford it.>* Part of
addressing the needs of people with HIV/AIDS involved addressing the ways in which
cost dictated access to treatment and health care.

Although an AIDS diagnosis made some individuals eligible for some disability
benefits through the state, anti-poverty advocates understood stipends did not fully cover
typical needs, such as those for housing, heating, food, and healthcare. In 1989, TAP
reported that many people with HIV/AIDS in their community relied on the state’s
disability assistance program as a primary form of income, with some receiving as little
as $220 dollars a month. Maine Health Foundation, part of the Coalition of AIDS Service
Providers, operated as a volunteer-run nonprofit organization dedicated to providing
funding for people living with AIDS and programs that addressed gay/lesbian health
issues and direct cash support when needed.’® The Maine Health Foundation provided up
to $200 per month of financial assistance to people with AIDS with no barriers or

requirements.>’

55 “Special Editorial Repeat,” The AIDS Project Newsletter, September 1987, 6; “Special Editorial,” The
AIDS Project Newsletter, August 1987, 8.

6 “Maine Network,” Maine Progressive, November 1990, 12.

57 «“An Urgent Appeal to the People of Maine,” The AIDS Project Newsletter, July 1989, 3.
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When unable to directly address financial needs, advocacy organizations sought
to draw attention to the ways in which cost dictated access to care. Several groups
including TAP, Our Paper Coalition, and ACT UP/Maine responded to “patient
dumping” of Medicare recipients by physicians which forced patients to seek care in out-
patient clinics, where staff are unable to provide appropriate care.’® Dr. Michael Bach
was the primary medical expert on AIDS in Maine and he engaged with a national
network of doctors dedicated to treating AIDS and publishing related work. AIDS related
care made up over seventy-five percent of Bach’s private practice. When interviewed by
the Maine Sunday Telegram, a mainstream newspaper with a large circulation, Bach
claimed most AIDS patients he saw were without any health insurance and had no other
financial resources.’® However, through Fall 1989 to Fall 1990, ACT UP/Maine and TAP
claimed Bach’s practice stopped treating patients whose health insurance came through
the income tested Medicaid program, following the pattern of other healthcare providers
who refused to accept new patients using Medicaid. In response to the discriminatory
practice, ACT/UP Maine called on Portland's hospital, Maine Medical Center, to “stop
stalling” and implement an AIDS resource center so that people with AIDS without

private insurance could access quality care.®’ In addressing concerns of people with

58 Peaches Bass, “AIDS in Maine: A Serious Problem with Room for Hope,” Our Paper, September 1990,
1, 3; “Patient Dumping/Maine Med Clinic/Medicaid/Issues Affecting PWA’s,” The AIDS Project
Newsletter, September 1990, 1; “Where’s the Care?” Flyer by ACT UP/Maine, 1990, ACT UP/Maine
Resources Campaigns, Box 2 Folder 18, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine, Portland, Maine.

9 Bill Caldwell, “Editorials the AIDS Man” Maine Sunday Telegram, August 30, 1987, 3.

60 “Patient Dumping/Maine Med Clinic/Medicaid Issues Affecting PWAs,” The AIDS Project Newsletter,
Summer/Fall 1990, 1; “Where’s the Care?” Flyer By ACT UP/Maine, 1990, ACT UP/Maine Resources
Campaigns, Box 2, Folder 18, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine,
University of Southern Maine, Portland, Maine.
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HIV/AIDS, advocacy organizations described the failure of protections for people on
Medicare as impeding people’s access to important medical attention.

Community members noticed the need for housing options near Maine Medical
Center for people with AIDS whose condition had worsened to the point that they could
no longer work and could no longer afford rent due to a lack of an adequate welfare
system for people with disabilities. Several of Michel Bach’s patients “near death from
AIDS” remained in the hospital due to lack of adequate housing, although it was much
more expensive than hospice. Additionally, hospice did not fit these patients’ needs.
Clover Hospice was the only in-patient facility in the area, but it only had five beds and
the strict criterion for admission that patients must have “six month or less to live.” Many
of the patients, although very sick, did not qualify for hospice care.! TAP members
began the project to create the AIDS Lodging House in 1986 in response to this need.
The AIDS Lodging House was an independent group living option with 6 to 8 beds that
served as an alternative to a clinical care facility, hospice, or nursing home. Advocates
describe the AIDS Loding house as created for “AIDS victims who are having a hard
time finding a place to live, financial difficulties, or who want to be in Portland for

medical attention and want support and hope from others how have the same disease.”%?

! Tom Bradly, “Anonymous Donor Kicks off Campaign for AIDS Hospice,” December 12, 1987, AIDS
Lodging House 1986-1988, Box 3, Folder 24, LGBTQ+ Collection, Jean Byers Sampson Center for
Diversity in Maine, University of Southern Maine, Portland, Maine.

62 Bill Caldwell, “Compassionate Builder donates Home for AIDS Patients,” Portland Press Herald,
August 21, 1987, 21; Fred Rabidoux, “AIDS Lodging House,” January 20, 1988, AIDS Lodging House
Archives 1986-1988, Box 3 Folder 24, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine, Portland, Maine; Kim Murphy, “The AIDS House,” undated, AIDS
Lodging House Archives 1986-1988, Box 3, Folder 24, LGBTQ+ Collection, Jean Byers Sampson Center
for Diversity in Maine.
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The project was primarily funded by individuals and religious organizations. The
United Way recruited volunteers and provided office space and supplies; a Portland
landlord provided storage space for furniture contributions; a local crafting group called
“The Pine Tree Quilters Guild” donated seven handmade quilts for the house; and
volunteers drove residents to appointments and helped with the move-in process. While
the housing was paid for outright, residents pooled any benefits from Social Security
Insurance and state level general assistance to help pay for communal food and utilities.®
By emphasizing the ways in which disability and anti-poverty interests overlapped,
organizers created a network that provided for people in need.

The project was not without its barriers. When reporting on the project, Bill
Caldwell, a reporter for the Portland Press Herald, reported the address of a potential
building for the AIDS Lodging House that had previously been kept quiet to maintain the
privacy and safety of residents. Caldwell heard about the project through a connection at
Maine Medical Center and received detailed information from a private donor. When
Caldwell contacted TAP organizer George Bahmonde, Bahamonde cautioned Caldwell
against printing the location of the house. However, Caldwell published the story,
resulting in some negative reactions from the broader community, and opening residents
and volunteers up to potential danger.5* Caldwell’s reporting referred to residents as
“victims who are too often in desperate living conditions, yet hanging onto life, even

though they know they will die soon and die young.” Caldwell explained the project as a

63 Caldwell, “Compassionate Builder donates Home for AIDS patients,” 21.

% Memo to Members of the AIDS lodging House Committee from Deborah Hibbard, August 27, 1987,
AIDS Lodging House Archives 1986-1988, Box 3 Folder 24, LGBTQ+ Collection, Jean Byers Sampson
Center for Diversity in Maine.
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solution to the “many victims [who] are without a family home in which they can live
and be cared for, [and] wind up shuttling between hospital beds and lonely, dilapidated
rooms of their own.”® This reporting describes brutal conditions and contributes to a
negative view of the Lodging House as a place for people who are uncared for, failing to
recognize the Lodging House as a product of a network of individuals and organizations
dedicated to creating better conditions for people with HIV/AIDS.5¢

Other organizations created projects to support the day-to-day needs of people
with AIDS in need of supports. TAP’s office offered frozen meals available in the office
and a number to call to have a free meal delivered by a volunteer.” TAP and Eastern
Maine AIDS Network connected volunteers with people living with AIDS for tasks like
driving, housekeeping, and cooking.%® The shared interests of disability rights
sentiments, anti-poverty efforts, and queer advocacy drew attention to the ways AIDS as
a disability limited community member’s ability to care for themselves, and worked with
the available tools of community organizing efforts to address needs.

In addition to material needs, Coalition of AIDS Service Providers and other
interested groups also sought to improve living conditions for affected community

members by creating a variety of support groups around the state. Monthly publications

65 Bill Caldwell, “Editorials the AIDS Man” Maine Sunday Telegram, August 30, 1987, 3.

6 After continued organizing, fundraising, and public meetings, by 1993 the AIDS Lodging House project
expanded to open four apartment complexes in Portland’s West End to serve as housing for people with
AIDS struggling to find secure housing. Amy Miller, “Aids Lodging House,” November 1993, AIDS
Lodging House Archives 1986-1988, Box 3 Folder 24, LGBTQ+ Collection, Jean Byers Sampson Center
for Diversity in Maine, University of Southern Maine, Portland, Maine.

67 “Tired of Cooking,” The AIDS Project Newsletter, September 1988, 3; “Tired of Cooking,” The AIDS
Project Newsletter, November 1988, 5; “Freezer Food,” The AIDS Project Newsline, February 1992, 1.

68 “Insurance Updates,” The AIDS Project Newsletter, July 1988, 6; Ken Constant, “The State of AIDS,”
Community Pride Reporter, December 1993, 1,3; “Financial Fund in Crisis,” The AIDS Project Newsletter,
May 1989, 5.
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advertised a range of support groups, including support groups for people with AIDS,
groups for people with HIV, women’s groups, groups for intravenous drug users and
those in recovery, and groups for affected families, partners or friends. Support groups
and discussion groups were located all over the state, in offices, homes, churches, bars,
and community centers. The calendar sections of monthly publications often included
long lists of meetings ranging in time, location, and demographic.%® When in-person
support groups failed to meet the needs of communities, many turned to alternative
methods of communication. In the northernmost part of the state, Nord Lambda Nord
created a volunteer-run phoneline in 1982 with a donation from Fredericton Lesbian and
Gays, a community network located across the Canadian border. The phoneline was
staffed by volunteers and created with the purpose of providing a safe, anonymous outlet
for individuals in the rural area where queer community groups were not always visible.
It also served as a contact point for NLN members who may have been unavailable to
receive mailings of the group’s monthly publications for concerns of privacy.”® This
phoneline, originally designed for affirmation and emotional support, eventually became
the Maine HIV/AIDS Hotline, advertised statewide as a resource for information.”!
Many advocacy groups, including the Coalition of AIDS Service Providers,
utilized networks of aid groups and volunteers to provide free or discounted legal clinics

in which attorneys volunteered services, individualized advice, and presentations on best

6 “Ongoing Calendar,” The AIDS Project Newsletter, July 1988, 9; “Meetings,” Our Paper, July 1986, 16;
“Regular Meetings of Support Groups,” Community Pride Reporter, August 1993, 20.

70 “Summary of September 10 Meeting,” Communiqué, October 10, 1989, 4; Benj, “Another Milestone,”
October 1982, 1-2; Communiqué, July 1982, 2; Michelle E. Smith and Kristen Morris, “Northern Lambda
Nord Archives Finding Aid,” LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine,
University of Southern Maine Libraries, July 2010.

"1 Smith and Morris, “Northern Lambda Nord Archives Finding Aid,” 2.
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practices. Some clinics focused specifically HIV/AIDS related issues like employment
discrimination, disputes with insurance companies, and defense against debt collection
agencies.’? Other clinics focused on drafting wills, living wills, and powers of attorney.
One legal clinic in 1995 offered estate planning services free to anyone HIV-positive or
with “other disabling conditions.” Outside of the legal clinics, TAP provided volunteer
attorney services on an ad hoc basis of connecting individuals to volunteer attorneys
when available.” The use of litigation to make rights claims will be explored further in
Chapter 2. The provisioning of legal support affirmed a sense of rights consciousness that
contributed to a process of understanding the law as a tool that could impact material
realties for people with HIV/AIDS.
Conclusion

This chapter explains the prehistory of Bragdon, demonstrating the
interconnection of activist networks in the ten years preceding the initial lawsuit. Maine’s
network of organizations worked to expand ideas of disability to address the persistent
needs of people who were HIV-positive or who identified as gay and feared they might
become infected. Maine activist networks engaged in this work before significant
opportunities for legal claims that joined HIV-positive status with disability. As the
following chapter will demonstrate, networks working through the late 1980s also sought
actively to produce opportunities through litigation, public education about rights, and the

expansion of state laws. While Chapter 1 discussed the ways activist networks sought to

2 “The AIDS Project 3rd Sunday Workshop Series,” The AIDS Project Newsletter, June 1989, 4.
3 Chris Shields, “Law School Offers Free Estate Planning Clinic,” The AIDS Project Newsline, March
1995.

36



create networks of care in the context of a sparse and tattered safety net for people with
or at risk of HIV, Chapter 2 will discuss the shift from organizing to cover needs to a

focus on legal protection, contextualizing the initial case between Bragdon and Abbott.
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CHAPTER 2 THE USE OF LITIGATION FOR RIGHTS CLAIMS

While Chapter 1 described the story of a local struggle in response to the public
health crisis, which was also a social welfare crisis, this chapter describes how the
response became a legal one that had a formal rights dimension. This chapter will discuss
feminist, disability, and queer activists’ use of the litigation to address the overarching
question: How did progressive activists of varied backgrounds come to view the court
system as a tool for change? Bragdon v. Abbott (1998) emerged from queer legal
advocacy groups' use of the courts to expand ideas of disability to protect those with
HIV/AIDS under disability statutes like the ADA.7*

A survey of a history of litigation as a tool for rights claims demonstrates how
earlier rights claims informed Bragdon and its complex constitutional litigation which
simultaneously interpreted the new disability statute, HIV, LGBTQ+ rights writ large,
and reproduction. This chapter will describe the status of LGBTQ+ rights claims at the
time of Bragdon, the reproductive rights movements as a blueprint for queer rights
claims, a discussion of the disability movement and its interaction with queer litigation
strategy, and the role of Bragdon as a test case in this process.

A Brief Overview of LGBTQ Rights Claims
Prior to 1970, every state in the United States, except Illinois, had some form of

law criminalizing homosexual activities, and enforcement was directed primarily at queer

"% Bragdon exemplifies HIV/AIDS and its connection to disability statutes, but it was not the first time
LBGTQ+ rights movements utilized disability rights statues as protections. For example, between 1971 and
1995, at least 22 trans-identifying employees tried claims in federal courts alleging discrimination by
employers or supervisors, most framing their claims through sex- and disability-based civil rights statues.
Olmstead, “I’m Not Sleazy and I Don’t Frequent Bars,” 1020-1021.
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men. Police surveillance and harassment of gender and sexual nonconformity was
common; an estimated tens of thousands of queer people were arrested each year during
the 1950s. Due to a hostile legal system and culture, it was difficult for individuals to
challenge this treatment. Lack of statutes protecting LGBTQ people and a lack of access
to making rights claims led to a range of issues that affected material realities of queer
people including discrimination in employment, housing, public accommodation, and
family law.”

By the 1970s, queer litigating groups emerged. Lambda Legal Defense Fund and
the Boston based Gay and Lesbian Defenders and Advocates (GLAD) began to press
individual cases. By the mid-1980s legal advocacy groups became inundated with
requests for help from gay men encountering AIDS related discrimination in housing,
employment, insurance, and family law. There was little legal recourse for people who
had suffered discrimination, because no national statutes explicitly forbid discrimination
based on sexual orientation. However, the rise of AIDS activism, which was legal as well
as grassroots, led to a shift in the legal consciousness of a queer community that was
seeking to show people that the law could be a brutal weapon to criminalize
homosexuality, but also a meaningful resource to claim rights.’® This use of the law as a
resource is demonstrated by the efforts to have queer people file wills, living wills, and

powers of attorney, as described in Chapter 1.7’

75 Kornbluh and George, “Queer as U.S. Constitutional History,” 881; Andersen, Out of the Closets and
Into the Courts, 17-18.

76 Andersen, Out of the Closets and Into the Courts, 28-29, 31.

77 Felicia Kornbluh’s ongoing research examines a case in which Karen Thompson fought for guardianship
of her partner, Sharon Kowalski, following a car accident that her disabled. Thompson’s legal battle with
Kowalski’s parents spurred a calls for same sex-couples’ right to marry. Thompson was supported by
Lambda Legal Defense Fund and the events pushed the ACLU to advocate for same-sex couples’ right to
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Although legal recourse became a tool for individuals during the AIDS crisis, the
negative rights that ensure access to make legal rights claims was made possible by local
and state level ordinances established through the late 1970s and 1980s.”® For example, in
January 1977, the Miami Dade County Commission’s amended a human rights
ordinance, prohibiting discrimination based on sexual orientation. This ordinance
inspired Anita Bryant’s “Save Our Children” Campaign that argued anti-discrimination
ordinances threatened religious freedoms and inflammatorily alleged the ordinances
posed a danger to children and family values. Although the amendment was ultimately
repealed it demonstrates the national conversation related to anti-discrimination
ordinances. In response to Bryant, the 1978 California Briggs Amendment sought to ban
gay and lesbian people from working in public schools. The initiative was defeated but
led to the assassinations of Harvey Milk and George Moscone.”

Maine politics mirrored this national debate. In the mid-1970s, Maine’s chapter of
NOW created the Maine Coalition for Human Rights that drafted the original plan for the
Maine Human Rights Act (MHRA). The original draft included an anti-discrimination

protection for lesbians and gay men. The MHRA became law in 1977. However, the

marry. In 1988, Thompson was barred from seeing Kowalski by Kowalski’s father, and Thompson and
Julie Andrzejewski wrote Why Can’t Sharon Kowalski Come Home? The book outlined the events of case,
and the ways the separation of the couple could have been prevented if they had been a legally recognized
couple or had filed powers of attorney. The backmatter of the book includes resources related to creating
power of attorney. The grassroots movement related to family law spurred by the grief of the AIDS crisis
and events like the Sharon Kowalski case demonstrates how queer people came to see the law a necessary
precaution in a legal climate that was hostile to queer partnerships and families. See more: Kornbluh and
George, “Queer as U.S. Constitutional History,” 888; Karen Thompson and Julie Andrzejewski, Why Can’t
Sharon Kowalski Come Home? (Spinsters Ink, 1988).

8 Anderson, Out of the Closets and Into the Courts, 17-18, 28-29, 31, 45.

7 Randy Shilts, The Mayor of Castro Street: The Life and Times of Harvey Milk (MacMillian, 1982); John
D’Emilio and Estelle Freedman, Intimate Matters: A History of Sexuality in America (University of
Chicago Press, 2012); Marie-Amelie George, Family Matters: Queer Households and the Half-Century
Struggle for Legal Recognition (Cambridge University Press, 2024).
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sexual orientation protection was cut from the final bill.3° By 1987, the MHRA had
established protections for people with disabilities, including HIV/AIDS. The protections
resulted from the work of organizations described in Chapter 1 as they sought to expand
understandings of disability and address the concerns related to discrimination and access
that emerged during the AIDS crisis. In 1987, the commission that oversaw the MHRA
opened four AIDS related discrimination complaints with statutory basis, each involving
employer related discrimination, and three resulting in some compensation or
settlement.®! The hard-won negative rights promised by state ordinances, like the MHRA,
empowered people with HIV and AIDS to take legal action or threaten legal action when
faced with discrimination, prior to the protection promised by the ADA in 1990.
A Growing Use of the Courts for Rights Claims

While local and state anti-discrimination ordinances offered some protections,
legal claims through the courts made anti-discrimination ordinances enforceable and
became a primary path for the expansion of rights claims throughout the second half of
the twentieth century.®? Between 1935 and 1950 the federal government intertwined poor
relief and access to substantive benefits with governance through federal programs like

the New Deal, but between 1950 and 1972 a more developed administrative state that

80 “Now — A Look at the Maine Lesbian Gay Rights Movement,” 6.

81 Anti-discrimination legislation and ordinances at state, county, or city level were commonly established
in the 1980s and 1990s. By 1999, one-third of the US population lived in an area that had a state or local
gay rights law. Although Maine was home to a Human Rights Amendment, the MHRA did not include
sexual orientation as a protected class until 2005. For more see; Andersen, Out of the Closets and Into the
Courts, 51; Francia Davis, “A Message from the Office On AIDS,” The AIDS Project Newsletter,
December 1987, 5; “Sexual Orientation and Gender Identity in Maine Human Rights Act,” Maine State
legislature: Legislative History Collection,
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favored uniform governance came to champion individual rights through due process.
This led to contested material conditions primarily being addressed through individual
rights claims in the courts rather than through policy.®* Additionally, the character of the
courts changed. By the 1970s, social and political changes and changes within the field of
legal scholars led to ideas of morality weighing less heavily on elite legal decision
makers.®* Changes to the court system’s character and uses led to more individual legal
rights claims being used to change material realities.

Use of litigation by progressive interests to change on the ground conditions is
demonstrated by victories of the Women’s Liberation movement and the movement for
reproductive rights. Griswold v. Connecticut (1965) found a right to privacy can be
inferred from the Bill of Rights, preventing states making married couple’s use of
contraception illegal. Griswold asserted a right to privacy that was expanded on in other
Supreme Court Cases including Stanley v. Georgia (1969), which found that the right to
privacy inferred from Griswold prohibited states from making private possession of
obscene materials a crime. The right to privacy asserted in Griswold provided litigation
opportunities for the reproductive rights movement to make further rights claims,

resulting in victories including Eisenstadt v. Baird (1972), Roe v. Wade (1973), and the

8 Tani, States of Dependency, 3, 8, 23.

8 The change in legal scholarship is important context to progressive interest use the courts as a place to
make rights claims. The American Legal Institute (ALI) is an organization of legal scholars and
practitioners that draft model laws and hold enormous sway on the interpretation of laws. In 1962, after
significant infighting, the ALI agreed upon a “Model Penal Code,” that sought to decriminalize “deviate”
behavior by consenting adults in private. This recommendation separated civil and religious responsibilities
and put forward the idea that “atypical” behaviors did not harm the secular interests of the community. This
recommendation was slowly supported by legal journals through the 1960s and 1970s, signifying a moment
that ideas of law were changing. Although state laws criminalizing sodomy remained constitutional until
2003. Andersen, Out of the Closets and Into the Courts, 18-21.
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later case, Planned Parenthood of Southeastern Pennsylvania v. Casey (1992). Although
these decisions shared a claim to the right to privacy, they were not cases in a linear
progression of rights. Instead, grassroots feminist organizing made these victories
possible by changing understandings of abortion and maintaining efforts to decriminalize
abortion. Feminists who supported abortion access did not think the privacy interests the
Supreme Court found when decriminalizing contraception would apply to their cause.®
Nevertheless, Griswold and subsequent cases demonstrated the reproductive rights
movement and other aligned interests utilizing the courts to make some aspects of
sexuality protected by privacy. This progressive use of litigation created an opportunity
for queer legal advocacy groups to make rights claims in the courts.3¢

LGBTQ+ rights claims sought to capitalize on the new legal opportunities, like
the right to privacy established in cases about reproductive rights.®” For example, Bowers
v. Hardwick (1986) demonstrated a test case to challenge the constitutionality of laws

criminalizing sodomy. Bowers was taken on by the ACLU with the goal of finding

85 Felicia Kornbluh, “Before ‘the Supreme Court Bail[ed] Us Out’: Feminist Claims for Abortion Rights
and the Constitutional History of Roe v. Wade,” Journal of American Constitutional History 2, Issue 1
(Winter 2004): 275-295.
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1957, the ACLU claimed a policy of supporting the constitutionality of sodomy statues, although some
ACLU affiliates disagreed. However, by the early 1960s, the dissent of ACLU affiliates intensified as many
worked on Griswold and recognized the role of privacy in a wider sphere of behavior. By 1967, two years
after Griswold, the ACLU formally reversed its stand on the criminalization of homosexuality and the
organization moved closer to accepting queer rights. Andersen, Out of the Closets and into the Courts, 20-
22,

87 Mayes v. Texas (1974) also illuminates the limits of privacy doctrine in its application to LGBTQ+
rights. Mayes demonstrates a moment in which the Supreme Court denied certiorari in a challenge to the
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grassroots efforts to expand privacy and access to substantive due process to queer interests, as well as the
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Georgia’s law criminalizing sodomy unconstitutional. ACLU Attorney Kathy Wilde’s
arguments appealed to a concern for privacy and excluded any claims to gay rights.?® The
Court upheld the Georgia law, demonstrating the limits of privacy doctrine and the failure
of the right to privacy to protect queer interests.®” Kevin Cathcart, an attorney who
worked with GLAD before becoming the executive director of Lambda Legal in 1992,
described a “gay exception” to the major doctrines of US laws and their failed
applicability to LGBTQ rights.”® After the Bowers loss, the victories of the disability
movement offered a way to protect queer and HIV-positive people when the federal
courts and Congress seemed hostile to LGBTQ rights claims. The inability of the gay
rights movement to secure federal anti-discrimination protections in the context of the
AIDS crisis encouraged advocacy groups to look to the disability movement as a pathway
to legal protections.

Disability Rights Claims and Americans with Disabilities Act (1990)

Disability statutes provided legal opportunities for individuals to contest
conditions. The federal statute, the Rehabilitation Act of 1973, included the notable
Section 504, which prohibited recipients of federal aid from discriminating against an
“otherwise qualified handicapped individual.”! The Carter administration, following the
practices of the Nixon and Ford administrations, delayed issuing implementation

regulations for the legislation so that, although passed and signed, Section 504 was not

88 Martin Padgett, The Many Passions of Michael Hardwick: Sex and the Supreme Court in the Age of
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effective law. In response, the American Coalition of Citizens with Disabilities lobbied
and demonstrated. Protests included the 504 Sit-in in which disability advocates staged
sit-ins at federal building across the country. Section 504 was a broad mandate for
institutions to cease discrimination against people with disabilities, inspired by language
from the 1964 Civil Rights Act. Once Section 504 started to be implemented, it
encouraged a variety of measures related to positive rights including more handicap-
accessible buildings.

In the context of the AIDS crisis and few anti-discrimination protections for a
queer communities or people with HIV/AIDS, disability provided a potential pathway for
protections that would change lived experiences. For example, a short article in 7he AIDS
Project Newsletter in 1986 informed readers that those with AIDS “should be protected
from discrimination” by Section 504, suggesting HIV/AIDS as protected by Section 504
would “surely be tested in court.”®? This short article on Section 504 demonstrates the
ways in which Maine’s queer advocacy groups saw overlapping interests between the
disability movement and protections for people affected by HIV/AIDS.”?

The rights ascribed in Section 504 were expanded upon in the ADA. The ADA

was signed into law by President George H.W. Bush on January 26, 1990. It expanded

92 “Justice Department Ruling Limits Protection,” The AIDS Project Newsletter, July 1986, 1.

93 The history of queer interests and disability interests being intertwined pre-dates the use of the anti-
discrimination cases. There is an important history of queer people seeking to distance themselves from any
labels of disability because the state and medical authorities pathologized homosexuality and gender
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the protections available under Section 504 to private entities, not just those receiving
federal funding. It also prohibited discrimination on the basis of disability in
employment, the delivery of public services, and access to public accommodations. The
ADA described disability to mean “a physical or mental impairment that substantially
limits one or more major life activity.”* The original ADA statute and its implementing
regulations did not outline a list of conditions covered under the term disability. Although
in the early 1990s a patchwork of rulings across the country found the ADA did not cover
diabetes, breast cancer, and some mental illnesses. The First Circuit Court of Appeals,
which sets precedent for New England, was divided over whether asymptomatic HIV was
a disability.”> The ADA reflects a moment in which disability advocates worked within
the terms established by the state and formal rights to access material changes. To utilize
these disability statues, advocates engaged with questions related to the meaning of
disability and how it applied to HIV/AIDS.
The Changing Status of the AIDS Crisis and a Changing Focus of the Movement

As the status of HIV/AIDS changed, ideas of anti-poverty, disability, and queer
advocacy drew closer together. The development of antiretroviral therapies allowed for
HIV to become a manageable chronic condition, rather than a terminal illness. By the
1990s, as treatment developed, the population of communities most devastated by the

impact of HIV/AIDS fell along pre-existing lines of healthcare disparities.”® HIV/AIDS

% Americans with Disabilities Act of 1990, Pub. L. 101-336, 104 Stat. 327.

%5 Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing May Change Focus of Disabilities
Law on HIV.”
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increasingly impacted people without access to information, personal physicians, or
comprehensive health insurance.”” Advocacy groups sought to address cost barriers for
care and ensure protection from discrimination.

Fear of discrimination presented itself in newsletters and newspapers. The AIDS
Project Newsletter cautioned readers not to take a HTLV-III screening test if they
thought the confidentiality of their resources could be breached, warning readers to keep
results and risk factors a secret from employers and coworkers.”® Understanding the
impact of discrimination, advocates sought to support people in avoiding situations that
could lead to discrimination that would affect their day-to-day lives and safety.

In addition to information sharing related to best practices, advocacy groups
sought to protect against discrimination through passing legislation. The Maine
Lesbian/Gay Political Alliance (MLGPA), established in 1984, was originally focused on
educating the public on LGBTQ+ issues and bridging a gap between electoral politics
and localized organizing. By 1991, MLGPA’s agenda included efforts to add the category
of “sexual orientation” to the Maine Human Rights Act (MHRA) and lobbying for bills to
establish written consent for HIV antibody testing, to ensure confidentiality and protect
against discrimination.”” MLGPA and other local queer advocacy groups sought to create
protections from discrimination for people living with HIV/AIDS, to assure quality of life

and their ability to fulfill their material needs.
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Opponents to HIV/AIDS-related activism also understood a connection between
the welfare state and preventative measures to address the effects of HIV/AIDS. An
article in a 1987 newsletter by the anti-gay organization, the Family Research Institute,
led a campaign entitled; “Here’s How Dr. Koop Spends Your Taxes.” They argued that
President Reagan’s Surgeon General, C. Everett Koop, allowed for Democratic
congressional members to “bolster homosexuality” through utilizing government
spending addressing HIV/AIDS.!% This conservative ideology represents an
understanding of HIV/AIDS related health care efforts as a product of a social safety net
that utilized taxpayer money to support an undeserving group.

The ADA is rooted in the concept of a social safety net. Individuals utilized the
ADA to make rights claims that assured the ADA’s anti-discrimination protections were
applied to issues that shaped the day-to-day lives of people with HIV. In 1994, the same
year as the initial interaction between Bragdon and Abbott, the First Circuit Court of
Appeals heard a case regarding a medical reimbursement plan in which the plaintiff
asserted a HIV related healthcare benefits cap by their healthcare provider constituted

discrimination under the ADA.'°! With the tool of the ADA at their disposal, advocacy

100 Syrgeon General Koop, a Reagan ally, clashed with social conservatives because he argued that clear
guidance about safe sex was the best way to change behaviors that led to the spread of HIV/AIDS. Social
conservatives in Reagan’s administration would have preferred a response to the health crisis that involved
rigorous testing and emphasized personal and moral responsibility supported through local community
control of moral standards. Brier, Infectious Ideas, 7. 1990-1993 ACT UP/Maine "Here’s How Dr. Koop
Spends Your Taxes: A reasonable Next Step,” Family Research Institute, September 1987, Family
Research Institute, Box 1, Folder 3, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine, Portland, Maine.

00 Carparts Distribution Center, Inc. v. Auto. Wholesaler’s Association of New England Inc. (1997)
ultimately ended three years after the initial case began. The estate of the original plaintiff, who had died of
AIDS, lost as the court ruled that the specific healthcare benefits cap in this case did not violate the ADA.
However, the case is important because it demonstrated that insurance companies and benefit plans could
be subject to ADA scrutiny. Will Stanstead, “Healthcare Benefits, HIV, and the ADA,” 10%, December
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groups utilized the court system to expand the idea of disability in order to address
concerns related material conditions in day-to-day lives.
ADA as a Tool for Individuals

The ADA served as tool for individuals to contest discrimination in their own
lives. Maine’s queer publications advertised the ADA to readers. The article “What is the
Americans with Disabilities Act, and How does it Relate to HIV and AIDS?” in 10%, a
queer newspaper based in Portland, details the ADA as a tool to protect readers from
discrimination based on HIV status or the assumption that someone might be HIV
positive because of their sexuality. The article explains that these protections could be
relevant during discriminatory firings or refusal from public accommodations. The article
also explains the process of filing a complaint with the Equal Employment Opportunity
Commission or the Department of Justice.!®? Another issue of /0% includes a bold
headline: “Do you Know your Rights under the ADA,” featuring the contact information
for a federally funded information phone line.!” Advocates worked to inform the public
and argued that HIV was a disability covered by the ADA, even before federal courts

ruled it as such. Queer publications like newspapers and newsletters with simple

1994, 8; Carparts Distribution Center, Inc. v. Auto. Wholesaler’s Association of New England Inc., 987 F.
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descriptions of disability statutes and directions for making complaints made the process
of rights claims more accessible to individuals.
Nationally, queer advocacy groups like the ACLU Gay and Lesbian Rights

Project, Lambda Legal, and GLAD emphasized public education. These groups engaged
in encouraging individuals and grassroots organizations to make rights claims through
promoting know-your-rights campaigns, lobbying federally and in state legislatures,
planning informational conferences, and forming ad hoc task forces like that of ACLU’s
taskforce to challenge sodomy laws.!% Although the ADA represented a legal
opportunity that opened a space of rights claims, the organizational power of the aid
networks described in Chapter 1 allowed for the openings to be perceived and acted
upon.
Bragdon v. Abbott in the Context of Rights Claims

Bragdon represented a moment in which advocacy organizations sought to test
the strength of the ADA as a tool to gain access to increased protections for people with
HIV/AIDS. The specifics of the case exemplify how advocates faced the task of defining
asymptomatic-HIV as a disability entitled to protections in the context of a political and
social culture hostile to queer or disability interests. During the 1980 presidential
campaign the Republican Party made opposition to any form of governmental support for
LGBTQ rights an integral part of its platform, viewing the notion of gay rights as

exemplifying the moral weakening of America. This political trend also saw the
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utilization of HIV/AIDS as another symbol of moral decay, as well as reason to oppose
gay rights and policies that protected those with HIV/AIDS from discrimination.!% It is
in this context that Bragdon developed his office’s policy to refuse service to those with
HIV and engaged in anti-gay political organizing.

Randon Bragdon, who was 48 at the time of the initial appointment with Sidney
Abbott, grew up in Dover-Foxcroft, Maine, a town outside of Bangor. Bragdon attended
Tufts medical school before opening his own practice in Bangor. Bragdon was an
outspoken critic of AIDS related advocacy.!%® He touted his policy of refusing to treat
people with HIV which began as early as 1980.'97 In 1992, the Maine Dental Association
investigated the possibility of establishing regional clinics for people with AIDS or HIV
that would be separate from regular practices. The Dental Association ultimately dropped
the idea, but Bragdon’s support for the proposal was widely known.!*® By 1998, his
office featured flyers on “the irresponsibly that causes AIDS,” and a framed editorial he
wrote entitled “Is Dentistry Becoming a Profession Held Hostage by Petty Tyrants?”!%

Additionally, Bragdon served as an advisor to Maine Concerned Families (MCF),
a conservative anti-gay organization.!'® Through the 1980s and 1990s, MCF spread

homophobic sentiments. Their public debates and op-eds often espoused a narrative of a
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106 Brownstein, “Supreme Court to Heat Bangor Dentist’s Case Hearing May Change Focus of Disabilities
Law on HIV”; Malcom Smith, “Bangor Dentist who Refuses to Treat HIV+ People is Advisor to
Concerned Maine Families,” Community Pride Reporter, April 1995, 6.

107 Glad Files Case,” Capital Notebook, Summer 1993, 5.

108 Brownstein, “Supreme Court to Heat Bangor Dentist’s Case Hearing May Change Focus of Disabilities
Law on HIV.”

109 Brownstein, “Supreme Court to hear Bangor Dentist’s Case Hearing may change focus of disabilities
law on HIV.”

110 «“Bangor Dentist who Refuses to Treat HIV+ People is Advisor to Concerned Maine Families,” 6.
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folksy Mainer in conflict with a queer person from an urban area. The group employed
the term “gay militant” to describe members of advocacy groups and argued anti-
discrimination protections came at “taxpayers’ expense.”!!! In 1994, MCF members in
Bangor collected signatures for referendum question that asked voters to put a cap on the
Maine Human Rights Act (MHRA) to prohibit any additions of protected classes, barring
gay rights protection in Maine.!'? MCF’s politics represented the understanding of
expanding ideas of disability and the way the anti-discrimination like the MHRA efforts
as impinging on the freedoms of employers and business owners.

MCEF shared individual leadership and similarities to the Maine Christian Civic
League, which unsuccessfully lobbied to remove HIV/AIDS as a protected disability
under the MHRA..!'? Furthermore, the nationally known socially conservative group the
Family Research Institute was active in Bangor in the early 1990s. Chairman Paul
Cameron spoke at local churches, met with the press, and planned public debates to argue
against the Maine Human Rights Commission, urging the commission to deny sexuality

as a protected class.!'* Cameron and Bragdon shared political interests and both remained

1 Terri Jones, “CMF sends Fundraising Letter,” 10%, March 1995, 1.

2 Throughout the 1990s, CMF focused on mobilizing an anti-gay public opinion. In 1997, MCF mounted
a “preemptive strike against gay marriages,” initiating a referendum vote on a “same-gender marriage ban”
which passed. Queer political organizations in Maine previously avoided a referendum vote on the subject
with the knowledge that misinformation and bigotry would render a referendum vote harmful to their
political interests. While queer community sought to utilize the courts to expand rights claims, conservative
groups such as MCF sought to utilize state-level legislation to prevent protective laws that queer people
could take to court to assert rights claims. Bragdon was representative of this conservative culture. Jones,
“CMF sends Fundraising Letter,” 1; “Same-Gender Marriage Ban: The Final Count,” Maine Lesbian Gay
Political Alliance News, April 1997, 3.

113 «Why is Jasper Wyman Walking with us Today,” flyer by ACT UP Maine, undated, ACT UP/Maine
Materials, Box 1, Folder 14, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in Maine,
University of Southern Maine, Portland, Maine.

114 The Family Research Institute’s newsletter included violent descriptions of what they viewed as
solutions to the spread of HIV/AIDS, which they viewed as perpetuated by queer people. One article argues
for “tattooing” a symbol on people with AIDS, as well as gay men and intravenous drug users, advocating
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politically active in the relatively small community of Bangor. Although Bragdon’s legal
reasoning discusses fear of exposure to HIV, his political background demonstrates his
connection to socially conservative anti-gay beliefs and hostility towards anti-
discrimination protections for HIV/AIDS. His political work and advertising of his policy
made him publicly visible, individuals related to HIV/AIDS advocacy, including Sidney
Abbott, knew about his policy.

Prior to Bragdon, dentists’ offices became a point of national attention for
disputes over discrimination against people with HIV/AIDS and the perceived risk of
exposure for dental workers. Newspapers featured related stories and op-eds. Cameron,
the conservative activist active in the Bangor area in the early 1990s, entered the debate
on dentistry. When the Florida dentist David Acer died of AIDS in 1990, Cameron
espoused Acer infected at least three of his patients, suggesting AIDS was “airborne.”!!3
HIV and the dentist’s office became subjects of public debates void of any credible
medical science.

Due to dental offices as a space for debate of ideas of discrimination and
misinformation about risk of exposure to HIV/AIDS, dental offices provided a space for

important anti-discrimination legal victories resulting in expanding ideas of disability and

protections for people with HIV/AIDS. Campanella v. Hurwitz (1991) upheld a New

for a form of “social quarantine” in which the groups the author describes as “potential risk” are separated
from the rest of society. “Tattooing: a reasonably Next Step,” Family Research Journal, October 1987,
ACT UP/Maine Materials, Box 1, Folder 3, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity
in Maine, University of Southern Maine, Portland, Maine; Letter from Lawerence Lockman to Diane Elze,
September 7, 1990, 1990-1993 ACT UP/ Maine Materials, Box 1, Folder 3, LGBTQ+ Collection, Jean
Byers Sampson Center for Diversity in Maine, University of Southern Maine, Portland, Maine.

115 Jeanne Curran, “Researcher urges stronger intervention to control AIDS,” 1990, 1990-1993 ACT
UP/Maine Materials, 1 Box 1 Folder 3, LGBTQ+ Collection, Jean Byers Sampson Center for Diversity in
Maine, University of Southern Maine, Portland, Maine.
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York law that protected against HIV discrimination in medical and dental offices. The
opinion argued “places of public accommodation,” like dentist offices, are not “distinctly
private,” and the refusal to treat a person with AIDS was medically unjustifiable.!!¢
Campanella, the complainant, died of AIDS prior to the case's conclusion, demonstrating
the case represented a larger rights claim in the hopes of creating precedent against
discrimination, rather than a personal legal matter.

In a similar case, Sattler v. NYC Commission on Human Rights (1991) the New
York State Supreme Court considered a dentist’s refusal to treat a person with HIV. The
dentist, Sattler, issued a complaint against a 1989 decision that found his discrimination
against an HIV-positive patient was illegal. The State Supreme Court ultimately denied
Sattler’s petition, reaffirming the protection.!!” Lambda Legal issued amicus briefs and
public statements for Campanella and Sattler, as well as other cases related to
discrimination by healthcare facilities.!!® Lambda Legal viewed cases such as
Campanella and Sattler as victories in the movement to expand disability socially and
legally in a way that would protect the rights of people with HIV and AIDS.

Before Bragdon and Abbott’s initial dispute in 1994, Bragdon was involved in

another case in which he was accused of discrimination.''® In 1991, a man from Brewer,

116 “Access to Health Care: A Lambda Priority,” Lambda Update, Fall 1991, unnumbered box, Free Sharon
Kowalski collection, Lesbian History Archives, Brooklyn New York.

17 “Access to Health Care: A Lambda Priority” Lambda Update, Fall 1991, unnumbered box, Free Sharon
Kowalski collection, Lesbian History Archives, Brooklyn, New York.

118 «Access to Health Care: A Lambda Priority” Lambda Update, Fall 1991, unnumbered box, Free Sharon
Kowalski collection, Lesbian History Archives, Brooklyn, New York.

119 In his 1994 op-ed published in the Bangor Daily News, Bragdon claimed he had two discrimination-
related lawsuits against him prior to his case with Abbott. I have only found record of the case with
involving Bragdon and the case involving Doe. Randon Bragdon, “Dentistry in a time of Tyranny,” Bangor
Daily News, February 12, 1996.
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Maine called Bragdon’s office to schedule a root canal treatment and was informed by
the receptionist that the dentist refused to serve anyone “with diseases like strep throat,
HIV or anything else.”'? The man, listed as John Doe in the proceedings and press,
brought a complaint to the Maine Human Rights Commission, which administers the
Maine Human Rights Act (MHRA), arguing Bragdon discriminated against him based on
his disability status as HIV positive. The commission’s findings supported Doe. They
concluded that Bragdon, as an owner of a “public accommodation,” had discriminated
against Doe. Doe died of AIDS shortly after the initial interaction. GLAD, the Maine
Human Rights Commission, and the estate of Doe, filed a lawsuit against Bragdon in
1992.12! William Garza, the AIDS Law Project Director at GLAD, commented on the
case; “it’s about time” that “this dentist, and all other dentists in Maine and throughout
the country” are subject to anti-discrimination laws. Garza claimed Doe’s case was a
“signal” of an end to the allowance of discriminatory policies and behaviors in Maine.!??
Garza and GLAD viewed this case in conversation with a national debate about
discrimination and HIV and as a potential pathway to affirm anti-discrimination
protections.!??

Bragdon and Abbott’s dispute began in 1994, while Doe’s suit was on-going.

Abbott chose to go to Bragdon’s for dentistry at the recommendation of Eastern Maine

120 In his 1994 op-ed published in the Bangor Daily News, Bragdon claimed there two discrimination-
related lawsuits against him, prior to his case with Abbott. I have only found record of the case with
involving Bragdon and the case involving Doe. “GLAD Files Case,” Capital Notebook, Summer 1993, 5;
“Dentist triggers lawsuits Patients with AIDS refused treatment,” Bangor Daily News, December 19, 1994.
121 “Glad Files Case,” 5, “Dentist triggers Lawsuits Patients with AIDS refused Treatment,” Bangor Daily
News, December 19, 1994,

122 “Glad Files Case,” 5.

123 Unclear how this suit was resolved.
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AIDS Network (EMAN), a local organization based in Bangor which oversaw support
groups, counseling, and forms of direct aid, as well as opportunities for political activism.
EMAN leadership knew of Bragdon’s discriminatory policy.!?* In one of her few
statements to the press, Abbott explained she understood that Bragdon would likely turn
her away because of her HIV status and if he did she “planned to take legal action in
order to make him comply with the law.”!?> Four days after her appointment, Abbott
contacted attorney Bennett Klein of GLAD, the same group that had advocated for the
estate of John Doe in their suit against Bragdon.!?% In this way, Abbott and the grassroots
organization EMAN were active participants in the effort to create a case to secure anti-
discrimination protections.

Abbott had been involved in HIV/AIDS related advocacy prior to the dispute with
Bragdon. Abbott was diagnosed with HIV in 1986, at the age of 24. She understood her
diagnosis to be connected to her boyfriend, who had died of AIDS.!?” Originally from
Lewiston, Maine, Abbott was involved with various advocacy circles, and after her HIV
diagnosis she became involved in EMAN, support groups, and Buddy Programs that
provided one-on-one emotional and practical support for people living with HIV/AIDS.

Abbott worked at a residential home, the Penobscot Area Housing Development

124 Constant, “The State of AIDs,” 1,3; “Financial Fund in Crisis,” 5.

125 Klein sought to move away from the idea of test cases to highlight the injustices within Bragdon’s
practice. Klein denied that Bragdon was targeted, explaining rhetoric around Bragdon’s victimization as “a
way for Dr. Bragdon to deflect the real issue in this case: Can he turn away patients simply because they
have HIV?” Brownstein, “Supreme Court to hear Bangor Dentist’s Case Hearing may change focus of
disabilities law on HIV,” 1.

126 “Landmark Federal Court Ruling Against Dentist who refused to treat patient with AIDS,” 1.

127 John Ripley, “Judge Rules Against Bangor Dentist Bragdon’s Policy on Treatment of HIV-positive
Patients Violated Disabilities Act,” Bangor Daily News, December 23, 1995.
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Corporation, assisting disabled adults.'?® Abbott was quoted in Community Pride
Reporter in 1993, discussing the coalition of support systems dedicated to advocacy and
providing for people with HIV/AIDS. She remarked on the importance of education
related to HIV/AIDS and encouraged readers affected by HIV to push their doctors and
other medical professionals to “look into new therapies" as many doctors in Maine did
not have much experience with treating or managing AIDS.!'?° Abbott made few
statements to the press during the trial, but her politics and connection to HIV/AIDS and
disability activism support an understanding of her conscious choice to use her dispute
with Bragdon as a tool to demand better protections for people it HIV/AIDS.

Unlike Abbott, Bragdon made many public statements related to the court
proceedings leading up to Bragdon v. Abbott (1998).!3° In February 1996, Bragdon
published a passionate op-ed in Bangor Daily News in which he portrayed himself as a
community-minded, responsible dentist who had been “targeted, stalked, harassed and
persecuted” by advocacy groups, referencing three complaints against his office’s policy
refusing service to people with HIV/AIDS.!3! Because of Abbott’s identity and concern
for motherhood, Bragdon did not relate his attack on AIDS advocacy to the “the

irresponsibly that causes AIDS,” as suggested by the pamphlets in his office. Instead, he

128 Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing May Change Focus of Disabilities
Law on HIV” ; “Financial Fund in Crisis,” 5; Roxanne Moore Saucier, “Isolation a key Enemy to Women
with HIV, AIDS,” Bangor Daily News, July 31, 1995, 1, 3.

129 Constant, “The State of AIDS,” 1, 3.

139 Bragdon, “Dentistry in a time of Tyranny”’; Brownstein, “Supreme Court to Hear Bangor Dentist’s Case
Hearing May Change Focus of Disabilities Law on HIV.”

131 Bragdon, “Dentistry in a Time of Tyranny.”
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argued against an expanding idea of disability and the way the anti-discrimination efforts
impinge on his freedom to practice dentistry as he chooses.!3?
The Role of Abbott’s Identity in the Test Case

Abbott’s identity as an able-bodied white woman from a rural state with a history
of straight relationships and no intravenous drug use flouted the image of discrimination
as perpetuated against gay men who suffered discrimination due to their terminal illness.
Her concerns related to disability were not issues of mobility or outwardly visible
characteristics commonly associated with a disability status. Rather, Abbott argued her
asymptomatic-HIV status rendered her disabled because it prevented her from engaging
in the “major life function” of motherhood. Abbott’s identity is an important aspect of her
claim because her identity demonstrated the diversity of the population affected by HIV,
but it also served to garner sympathy in a way that might not have been assigned to a
person with more marginalized identities. Throughout the late 1980s and 1990s, a
population of people with AIDS became sicker due to pre-existing barriers to healthcare
related to access to personal physicians or comprehensive health insurance; Abbott was
not part of this population. Although a victory would grant her freedom from

discrimination at the dentist office, the decision had a larger impact on low-income

132 Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing May Change Focus of Disabilities
Law on HIV.”
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people affected by HIV/AIDS who sought access to disability services and freedom from
discrimination in places such as employment, housing, and health care.

Abbott's position as separate from an otherwise marginalized population, is
reminiscent of Ryan White, an American teenager who contracting HI'V through a blood
transfusion and became a symbol of the so called “innocent victims” of the disease. He is
known for his fight against discrimination after being barred from attending school in
1984. White’s experience, celebrity, and death led to the 1990 passage of the Ryan White
Comprehensive AIDS Resources Emergency Act, also known as the CARE Act. The
CARE Act made federal funding available through grants to states for under insured
people to be treated with AZT.!*3 White’s identity led to increased positive rights for a
diverse population. Abbott’s identity and her claim for motherhood as a vehicle for
increased rights resembles the public reception White as an “innocent victim” of AIDS.
Abbott’s identity, class, and concern for motherhood appear to have allowed the Supreme
Court majority to understand her as a sympathetic victim of AIDS at a moment when
many villainized people with AIDS, especially if they were poor, people of color,
intravenous drug users, or gay-identifying men.

Litigation groups focused on creating rights-claiming precedents seek out cases
that make the harm suffered by a potential client seem more obvious. For example, in the
1980s, Lambda Legal wanted to attack the constitutionality of sodomy laws as they

violated a right to privacy. They chose to champion Hardwick’s case because he was

133 Renfro, The Life and Death of Ryan White, 15.
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arrested for engaging in consensual same-sex sex in his home, rather than in a place
where privacy is not constitutionally protected. Although Hardwick’s case ultimately
failed at the Supreme Court, his case was selected because the arrest in his own home
was an egregious and obvious invasion of privacy.!3* Similarly, Abbott’s case also
provided the desired conditions for a test case, because the health care provider was
obviously and directly choosing not to administer medicine due to her disability status.
Conclusion
Bragdon v. Abbott (1998) was a product of queer legal advocacy moving

towards using the courts as a pathway for anti-discrimination measures as they sought to
expand the idea of disability socially and legally to address HIV/AIDS. After the loss of
Bowers at the Supreme Court, advocacy groups sought to find some way to protect
people with HIV/AIDS at a moment in which federal courts and Congress seemed hostile
to the specific interests of LGBTQ+ groups. Disability served as an available pathway to
contest the conditions of people with HIV/AIDS. Advocacy interests created protective
statutes like the state-level Maine Human Rights Act and the federal ADA, and test cases,
like Bragdon sought to codify rights claims in court.

The following chapter discusses Bragdon and Abbott’s case in the lower courts,
and Bragdon at the Supreme Court level as Abbott’s legal team sought to expand ideas of
disability to change the material conditions of people affected by HIV/AIDS. This

analysis will further demonstrate how Bragdon was the culmination of work by queer,

134 Although Bowers v. Hardwick (1986) demonstrates the selection of a test case, Hardwick’s case
ultimately lost and Georgia’s sodomy law was upheld. The loss demonstrates the riskiness of progressive
activists taking test cases to the Supreme Court level as it can result in loss and detriment to rights claims.
Andersen, Out of the Closets and Into the Courts, 29-30.
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feminist, and disability advocates, who utilized the courts to expand the developing law
and social understanding of disability to provide substantive protections including anti-

discrimination in areas like health care, housing, and employment.
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CHAPTER 3 BRAGDON V. ABBOTT (1998): EXPANDING DEVELOPING LAW
AND SOCIAL UNDERSTANDING OF DISABILTIY

Chapter 1 demonstrated the ways Maine’s advocacy organizations worked to
improve the day-to-day lives of people living with HIV/AIDS. Chapter 2 examined the
use of statutes like the Maine Human Rights Act (MHRA) and the ADA to fight
discrimination with the goal of improving people’s financial and material conditions.
This chapter traces the specificities of Bragdon. 1 demonstrate how Abbott, her legal
team, and their supporters aimed to set a legal precedent that would extend beyond
Abbott’s experience with Bragdon, as they sought to secure strong anti-discrimination
protections that would apply beyond the specific facts of the case.

Bragdon and his legal team understood that his refusal to treat HIV-positive
patients in office would serve as a test case in a broader national conflict over the scope
of anti-discrimination protections. They likely recognized Abbott’s identity as a straight
white woman challenged prevailing the stereotypes that framed HIV/AIDS as a disease
primarily affecting gay men or intravenous drug users, and in doing so Abbott’s claim
provided a case that focused specifically on ideas of disability. As outlined in Chapter 2,
Bragdon was an outspoken critic of AIDS related advocacy and served as an advisor to
the Maine Concerned Families, a conservative anti-gay organization. Abbott’s identity
made it more difficult to portray her diagnoses as the result of immoral or dangerous
behavior. Rather than focusing on stigma, Bragdon’s legal team focused on narrowing the
legal definition of disability, arguing that asymptomatic-HIV did not constitute as a

disability under the ADA. They advanced a definition of disability tied to visible or
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functional limitations, like reduced mobility and inability to work or care for oneself. At
the same time, Bragdon’s legal team also sought to describe HIV as easily transmissible,
posing a risk to dental workers.

Abbott’s legal team dismissed the unfounded claims that treating an HIV-positive
patient posed risk to dental workers. Their argument centered the meaning of disability
and anti-discrimination protections in the ADA. Abbott’s legal team asserted Abbott’s
asymptomatic-HIV status constituted as a disability because it shaped the major life
function of reproduction, as fears of perinatal transmission of HIV shaped her approach
to motherhood. However, Abbott’s legal team also advocated for a broader understanding
of disability and disability rights to extend to people affected by HIV/AIDS, that due to
development in treatment, were no longer dying of terminal illnesses but rather living
with manageable conditions. In doing so, Abbott’s legal team built on years of advocacy
by activists who had long fought to secure protections for people with HIV/AIDS prior to
the existence of legal opportunities that made it possible that the Supreme Court would
play a role in addressing the hardship their community endured.

This chapter will examine the initial suit Abbott filed against Bragdon, the case at
the appellate level and Bragdon’s push for the case to be heard by the Supreme Court. I
will chronicle the national attention the case garnered as it rose to the Supreme Court.
Finally, I will offer a discussion of the Supreme Court’s decision. Tracing this history
demonstrates how activists translated grassroots struggles into binding legal precedents.

Figure 4 outlines the process by which the case reached the Supreme Court level.
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Bragdon v. Abbott
U.S. Supreme Court
Washington, D.C.
Heard March 8, 1998, Decided June 25, 1998

Petitioned by Bragdon
Issued November 26, 1997

|

Abbott v. Bragdon
First Circuit Court of Appeals
Boston, Massachusetts
Heard November 8, 1996, Decided March 5, 1996

[ Granting Certiorari in Part ’

Abbott v. Bragdon
District Court
Bangor, Maine

December 22, 1995

Figure 4 Timeline of Bragdon v. Abbott [524 U.S. 624] (1998)

The Initial Suit: Abbott v. Bragdon [882 F. Supp. 181] (D. Me. 1995)

On September 16, 1994, Abbott went to Bragdon’s dental office for an
appointment and disclosed her HIV-positive status on the patient registration form.
Abbott knew of Bragdon’s discriminatory policy and chose to disclose her status with the
knowledge he would likely refuse her treatment. After completing the initial exam and
finding a cavity, Bragdon informed Abbott of his policy against filling cavities for HIV-

infected patients in his office. Bragdon offered to perform the filling at a hospital for no
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extra charge, although Abbott would have been responsible for the fees incurred from the
use of the hospital’s facilities. Abbott declined Bragdon's offer and later contacted
Bennett Klein, an attorney with the Gay & Lesbian Advocates and Defenders (GLAD).
Abbott sued Bragdon for discrimination under the MHRA and the ADA, arguing her
HIV-positive status was a disability because it impaired the “major life activity” of
reproduction.!®> Abbott's suit asked for civil penalties as well as injunctive relief,
meaning a court order for Bragdon to stop his discriminatory policy.!3
In March 1995, four months after the initial dispute, the Maine Human Rights

Commission, a panel of attorneys that administers the MHRA, decided Abbott was
correct in her allegations and Bragdon violated the state statute. In documents later filed
in court, commission member John Carnes explained the commission made several
unsuccessful attempts to resolve the matter with Bragdon without going to court, but he
was “uncooperative.” The commission intended to file its own federal lawsuit against
Bragdon but dropped its suit against Bragdon to concentrate resources on supporting
Abbott in the federal lawsuit. The federal lawsuit dealt specifically on Bragdon's
violation of the ADA.137

The case was scheduled to be heard in December 1995 in Bangor’s federal
District Court. In April 1995, Bragdon unsuccessfully demanded a jury trial rather than a

bench format.!3® Abbott’s legal team likely preferred a bench trial, in which a judge hears

135 Bragdon, 524 U.S. 624. Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing May
Change Focus of Disabilities Law on HIV,” 1; “Landmark Federal Court Ruling Against Dentist who
refused to treat patient with AIDS,” 1; Abbott v. Bragdon, 882 F. Supp. 181 (1995).

136 Abbott, 882 F. Supp. 181.

137 John Ripley, “State Agency Joins lawsuit against Bangor Dentist,” Bangor Daily News March 1995.
138 Abbott, 882 F. Supp. 181.
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evidence and delivers a verdict because their case was strongly supported by specific
evidence and the specifics of the MHRA and the ADA. A jury trial was likely to invite
more unknown variables and interpretations shaped by public perceptions of HIV/AIDS
and individual freedoms.

Abbott’s legal team included David Webbert of Augusta, Maine, as well as
Klein of GLAD. Their legal arguments did not focus on the behavior or politics of
Bragdon or the harm suffered by Abbott, and instead focused on the MHRA and the
ADA as statutes that entitled Abbott to protection.!3® The focus on protection afforded by
the state, rather than harm suffered by an individual, was a common practice among
queer legal advocacy groups. Focus on governmental regulation rather than the actions of
private individuals sought to make the harms suffered by the person being discriminated
against seem obvious and detached from complicated social or political interpretations of
events. In circumstances where fundamental rights are discussed, like Abbott’s claim of
public accommodation, the government must have a compelling reason for restricting the
exercise of those rights.!4? The arguments by Abbott’s legal team did not seek to
villainize Bragdon, but rather to ensure protections for people with HIV under the ADA.
GLAD?’s focus on Abbott and her identity as someone with asymptomatic-HIV that
qualifies as disabled under the ADA allowed them to avoid the discussion of LGBQ+

rights that was intertwined with the politics of HIV/AIDS.

139 Abbott v. Bragdon, 912 F. Supp. 580 (1995).
149 Andersen, Qut of the Closets and Into the Courts, 31.
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Bragdon and his legal team understood Abbott’s case to be GLAD seeking a
sympathetic possible AIDS patient, who flouted the stereotypes that Bragdon’s politics
villainized. Abbott’s identity as a straight white woman with concerns of motherhood
protected her from the homophobic claims and the portrayal that her diagnoses was the
result of immoral or dangerous behavior. As a result, the case became primarily about
understandings of disability, as Bragdon understood Abbott and her legal team to have
co-opted ideas of disability to target health care professionals, such as himself.

Bragdon was represented by two local attorneys, Charles E. Gilbert III and John
W. McCarthy. Bragdon’s legal team understood the weakness of Abbott’s claim to
disability to be the fact that she was asymptomatic. They argued asymptomatic-HIV does
not constitute a disability and that Abbott failed to offer evidence that her HIV-status
substantially limits any “major life activity.” They also argued that filling a cavity in
Bragdon’s dental office posed a significant risk to the health and safety of Bragdon, his
staff, and other patients. Bragdon’s argument cited the processes of filling a cavity and
the perceived risk of transmission. The legal team claimed the processes of using a needle
to inject the mouth with anesthetic could lead to transmission in the event of a
“percutaneous needle stick injury,” or drilling into the decaying tooth had the potential
for transmission due to the “spattering or misting of blood and saliva.”'*! His arguments
focused on the particularities of their interaction, unlike Abbott’s arguments which

centered the applicability of the MHRA and the ADA.

141 Abbott, 912 F. Supp. 580.
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US District Judge Morton Brody ruled in favor of Abbott, claiming Abbott’s
condition and the required dental work did not pose a direct threat to the health and safety
of Bragdon, his staff, or other patients. Brody rejected Bragdon’s argument that dental
work “creates a significant risk of transmission of HIV,” claiming Bragdon’s argument

99 <6

relied on “speculation,” “conjecture,” and “tangential statistics.” Brody also ruled

Abbott’s HIV infection satisfied the ADA’s definition of disability as an “impairment
that substantially limits one or more major life activities.”!4?

Upon the decision, Abbott’s legal team celebrated the victory. Klein spoke with
Community Pride Reporter. In the piece published in January 1996, Klein explained that
the decision sent a clear signal to medical professionals that discrimination is medically
unjustifiable and “will not be tolerated.”'** Klein and his legal allies understood this
decision as utilizing the limited opportunity provided by the ADA and the MHRA as a
tool to create a lasting precedent that would shape the lived experiences of affected
communities.

Klein described Bragdon’s political beliefs and his spending of “thousands of
dollars to mail his writings” about his claim that health care providers should not be
required to treat patients with HIV. The front-page story in Community Pride Reporter
claimed if the court had been persuaded by Bragdon’s claim, a doctor or nurse would

have been able to refuse to treat a patient with HIV in common procedures like drawing

blood or administering an IV. The article ends with an ominous quote by Klein that the

142 Apbott, 912 F. Supp. 580.
143 “Landmark Federal Court Ruling Against Dentist Who Refused to Treat Patient with AIDS,” 1, 3.
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case would “undoubtedly be appealed,” and the importance of the appellate court in
upholding Abbott’s victory.!** The story focuses primarily on the question about the
safety of treating patients with HIV, rather than the central question posed to the court of
whether Bragdon violated the ADA by refusing to treat Abbott due to her asymptomatic-
HIV status.

Bragdon published his disagreement with Judge Brody’s decision after his loss
in District Court in his op-ed in the Bangor Daily News, “Dentistry in a Time of
Tyranny.” The article outlined his career as a local family man and healthcare provider.
He obscured the question of whether HIV was a disability, instead focusing on the ways
the anti-discrimination statutes threatened his personal liberties. He satirically
commented; “ [Brody decided it is a] high crime to be a responsible, caring dentist
willing to treat HIV patients in a controlled environment” he would “hand him the keys
to my home and office, pack [his] bag and check in at whatever jail or prison that he and
this government-run-amok designate.”!* Although the legal question was related to
whether or not HIV is a protected disability and if Bragdon violated the statutes, Bragdon
invoked a different conversation in his op-ed. Bragdon drew on misguided fears of
exposure to HIV/AIDS and to appeal to social and political ideas that view the expansion

of anti-discrimination protections as an infringement of personal freedoms.!*® Bragdon

144 “Landmark Federal Court Ruling Against Dentist Who Refused to Treat Patient with AIDS,” 1, 3.

145 Bragdon, “Dentistry in a Time of Tyranny.”

146 Deval L. Patrick, the Assistant Attorney General of the Civil Rights Division, and Jay P. McCloskey, the
U.S. Attorney District of Maine, responded to Bragdon’s op-ed, in their own statement in the Bangor Daily
News. Their op-ed describes Bradon as spreading “fear and misinformation by claiming that he deprived
care for his own protection.” Patrick and McCloskey cite the American Dental Association, and the CDC
and other scientific authorities to explain that the services Abbott required would not have endangered the
dentist or anyone else. The piece also explains the Clinton administration’s commitment to protecting civil
rights. Deval L. Patrick and Jay P. McCloskey, “Justice and the ADA,” Bangor Daily News, March 21,
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appealed the decision and the case moved to the First U.S. Circuit Court of Appeal in
Boston.!4’
Appellate Court: The Creation of a Greater Regional Precedent

The First Circuit Court of Appeals in Boston heard arguments on November 8§,
1996, over two years after the initial encounter between Abbott and Bragdon. Bragdon’s
team included two Maine attorneys, John W. McCarthy and Brent A. Singer. Abbott’s
legal team included Klein and Webbert, and was supported by briefs from the American
Dental Association, the Maine Human Rights Commission, the Aids Action Committee,
as well as the public health departments of Maine, Massachusetts, and Rhode Island, and
the Department of Justice, which represented the Clinton administration’s support for the
application of the ADA.!'*® The wide support for Abbott’s claim demonstrated the varied
interests dedicated to expanding ideas of disability legally to ensure anti-discrimination
protections for people with HIV.

On March 5, 1997, the Appellate Court unanimously upheld the lower court’s
decision, ruling Abbott’s HIV status was protected under the ADA and Bragdon’s refusal
to treat Abbott was a violation of the ADA’s anti-discrimination clause. A decision by a
three-judge panel held that the ADA does not itself define “major life activity,” and
describes the meaning of “major,” as meaning “significant” in comparison with other
activities. This supported Abbott’s claim that her HIV-positive status was a disability

because of the significance of family planning. The decision also found that treating

1996.
147 Abbott v. Bragdon, 107 F.3d. 934 (1997).
148 Abbott, 107 F.3d. 934.

70



Abbott in the dental office would not have posed a direct threat to Bragdon’s health.!4°
This was a landmark victory for HIV/AIDS related advocacy because it was the first time
a federal appeals court ruled that HIV qualified as a disability under federal law, and in
doing so ensured protections outlined by the ADA.'** The decision was also notable
victory for those with asymptomatic illnesses and people with disabilities, as the courts
championed an example of disability that was outside of traditional ideas of the binary of
able-body v. disabled body. Furthermore, the decision also represented a victory for a
queer community that had been affected by HIV/AIDS and faced discrimination due to
association with HIV/AIDS.

Bragdon and his legal team publicly disapproved of the ruling. Bragdon’s
attorney, McCarthy called the decision to declare HIV a disability protected by the ADA
a “slippery slope,” referencing the idea of the government increasingly dictating the
actions of private citizens and businesses.!>! Additionally, Bragdon and his legal team
spoke to the press in an effort to counter the decision and define disability as something
related to a binary of able-body and disabled-body. In a statement to a reporter, McCarthy
rhetorically asked the public to consider LA Laker’s basketball player, Magic Johnson,
who had publicly announced his HIV-positive status and demonstrated continued

athleticism, prompting “Is he disabled?”!>? Bragdon and his legal team challenged

149 Bragdon, 524 U.S. 624, 630.

150 Brownstein, “Bangor Dentist Secks Review of HIV Case Bragdon’s Petition Calls into Question
Application of ADA Act,”; Brownstein, “Dentist Loses Court Appeals in HIV Case Bangor Doctors Could
Press Issue to U.S. Supreme Court.”

151 Brownstein, “Dentist Loses Court Appeals in HIV Case Bangor Doctors Could Press Issue to U.S.
Supreme Court.”

152 Brownstein, “Dentist Loses Court Appeals in HIV Case Bangor Doctors Could Press Issue to U.S.
Supreme Court.”
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expanding ideas of disability and disapproved of the application of anti-discrimination
protections.

Bragdon made statement decrying the Appellate Court’s decision in a statement to
the Bangor Daily News given over the phone from his office in Bangor, Bragdon
declared: “We’re going to go as far as we can go. I have the resolve.”!>* Their legal team
sought a review of the decision by all six judges of the 1st Circuit, but it failed.
Bragdon’s legal fees were funded in part by a group entitled “Patients’ Association for
Randon Bragdon, D.M.D. Inc,” the group formed in May 1995. The association covered
the costs of one of his attorneys and contributed to the expense of appealing Brody’s
decision to the Court of Appeals. The association also filed a document in which they
argued that the ADA was unconstitutional because “Congress lacks the authority to force
businesses to comply with the measures.”!** Judge Brody denied the motion.

Bragdon petitioned for certiorari, arguing the question should be heard at the
Supreme Court. For this case to be heard at the Supreme Court at least four of the nine
justices had to believe that the issue of the case was controversial enough to be heard.
Abbott and her legal team likely did not want to have the case moved to the Supreme
Court, as the victory at the Appellate Court set a precedent making HIV a protected
disability under the ADA though the First Circuit's domain, which includes Maine,

Massachusetts, New Hampshire, Rhode Island, and Puerto Rico. A loss at the Supreme

153 Brownstein, “Bangor Dentist Seeks Review of HIV Case Bragdon’s Petition Calls into Question
Application of ADA Act.”

154 John Ripley, “Patients Support Embattled Dentist Dozens Help Bragdon with Legal Fees Stemming
from HIV-positive case,” Bangor Daily News, April 20, 1996, 1.
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Court threatened the overturning of this precedent and the protection of discriminatory
practices, like Bragdon’s office practice of not treating HIV-positive patients.

In a statement by Abbott’s attorney, David Webbert, he argued Bragdon’s petition
was unrealistic and predicted the case would fail to reach the Supreme Court. Webbert
claimed: “I see virtually no chance that the Supreme Court will want to challenge the idea
that reproduction is a vital life activity. Whether you're a moderate, a conservative or a
liberal, everyone agrees that having and raising children is fundamental to life.” Webbert
referred to having and raising children as “a basic American value.” !> His statement
emphasized family values as an obvious “major-life activity,” drawing attention away
from the dispute between Bragdon and Abbott and emphasizing the legal understanding
of HIV as a disability due to its impact on family planning.

However, to the dismay of Abbott’s legal team, the case was granted certiorari in-
part. The Supreme Court would review three major portions of the case: whether
asymptomatic-HIV is a disability under the ADA, whether reproduction is a “major life
activity,” and whether the court of appeals cited sufficient material in the record to
determine that Abbott’s HIV status posed no direct threat to Bragdon. The case was
granted certiorari in-part instead of certiorari because it looked at the relevancy of
Bragdon’s direct threat argument, rather than whether Bragdon sufficiently proved a

“direct threat” defense.!®

155 Brownstein, “Dentist Loses Court Appeals in HIV Case Bangor Doctors Could Press Issue to U.S.
Supreme Court.”
156 “Bragdon, 524 U.S. 624, 628.
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Bragdon being granted certiorari was an important historical moment as the
Supreme Court had never considered a case related to the ADA or a case dealing with
HIV/AIDS.!5” The Supreme Court consisted of more conservative justices than the judges
at the appellate court, creating a potentially greater challenge for Abbott’s legal team to
make their expanded rights claim.!>® One of the implications of utilizing legal
opportunities as a method for providing for material needs is that the results are not
guaranteed. Outcomes are subject to multiple interpretations, and movement actors
seizing on potential legal opportunities may misinterpret them or be outmaneuvered by
counter movement actors also responding to the same legal opportunities.!>® Just as
Abbott and GLAD saw the case’s potential to secure rights that would impact the lives of
people with HIV, Bragdon viewed the case before the Supreme Court as an opportunity
to limit the impact of anti-discrimination statutes.

Bragdon to be heard at the Supreme Court: National Attention and Amicus Briefs
On November 26, 1997, the Supreme Court scheduled oral arguments for March
8, 1998.1%0 In the intervening months, national media outlets framed the dispute as

continuation of the dentist office as battleground for understandings of HIV risk and

157 In an interview 20 years after the SCOTUS decision, Klein reflected on his media strategy as Bragdon
the first case he worked on to go to the Supreme Court. GLAD attorneys did their own presswork due to
limited resources. A GLAD Board member worked in marketing and provided Klein with phone numbers
to Supreme Court Reporters, so he began to reach out and provide statements, including to Linda
Greenhouse of the New York Times. Greenhouse won a Pulitzer in 1998 for her coverage of the Supreme
Court. Ben Klein, “This is the Clerk of the U.S. Supreme Court Calling...”: Bragdon v. Abbott at the
Supreme Court in 1997,” GLAD LAW, November 20, 2018; Linda Greenhouse, “Supreme Court Roundup:
Justices to Rule on Values Test for Arts Grants,” The New York Times, November 27, 1997.

158 Brownstein, “Dentist Loses Court Appeals in HIV Case Bangor Doctors Could Press Issue to U.S.
Supreme Court.”

159 Andersen, Out of the Closets and Into the Courts, 57.

160 Once petitioned to the Supreme Court the cases title changes from Abbott v. Bragdon, to Bragdon v.
Abbott. Bragdon’s name is in the first position, because Bragdon filed for the case to go to the Supreme
Court.
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exposure, where medical judgement, fear of contagion, and civil rights law collided.
Some reported facts of the case, many commentors debated ideas of disability, and public
health experts weighed in on the risks of transmission in clinical settings.!®! Reporting
demonstrated how the case became a vehicle for public negotiation of anxieties about
HIV exposure and ideas about expanding scope of disability.

Outside of the mainstream press, interests’ groups filed amicus briefs offering
their expertise to be considered by the Court. An amicus curiae brief, also known as a
friend-of-the-court brief, allows advocacy groups and experts to submit testimony
intended to influence the court's decision. Legal action groups and advocacy groups
wrote briefs in support of Abbott to contextualize relevant issues and outline the interests
of affected groups not represented directly by Abbott. Several groups separately
submitted amicus briefs in favor of Abbott’s case, including the Disability Rights
Education and Defense Fund (DREDF), the American Medical Association, and the
Lambda Legal Defense and Education Fund which focuses on LGBTQ civil rights
defenses.!%? These advocacy groups supported Abbott’s claim because expanded anti-

discrimination protections supported their individualized goals.

161 The range in media response is exemplified in the articles: Laurie Garrett, “Is HIV a Protected
Disability,” Newsday, February 10, 1998, 18; Ellen Goodman, “Toothache from Bias Law’s Teeth,” Boston
Globe, April 5, 1998, 7; Joseph A. D’Agostino, “AIDS Activists use Disability Law to Sue Dentist for
taking Precautions against HIV Transmission,” Human Events, April 3, 1998, 7; “Justices Spar over HIV as
a Disability,” Intelligencer Journal, March 31, 1998, 3; Fred Bayles, “Justices Take up Task of Defining
Disabilities,” USA Today, March 30, 1998, 3; “HIV Cases protected from Bias,” Edmonton Journal, June
26, 1998; “Assessing HIV Risk,” American Medical News, April 6, 1998, 17.

162 Disability Rights Education and Defense Fund as Amicus Brief, Bragdon v. Abbott, 524 U.S. 524
(1998) No. 97-156; American Medical Association as Amicus Brief, Bragdon v. Abbott, 524 U.S. 524
(1998) No. 01-120; “Bragdon v. Abbott,” Lambda-Legal. Accessed April 29, 2025.
https://lambdalegal.org/case/bragdon-v-abbott/.
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The American Civil Liberties Union (ACLU) issued a brief authored by ACLU
lawyers Jennifer Middleton and Matthew Coles and disability activist and lawyer Chai
Feldblum, a primary author of the ADA legislation.!%3 Although the ACLU is credited
with its organization, the brief was issued alongside sixty other advocacy groups
representing a variety of interests. Some groups concerned with specific HIV/AIDS
issues included the AIDS Action Council and the National Gay and Lesbian Task Force.
The American Foundation for the Blind and the National Multiple Sclerosis Society were
interested in the case's impact on disability rights. The Coalition for the Homeless
Committee for Children was interested in the decision as a tool to protect low-income
people with disabilities. The Center for Women Policy Studies represented feminist
interests, and the Law Center of Employment represented workers’ rights.!¢* Political
actors not directly related to the case filed briefs because they viewed Abbott’s claim as a
potential victory for increased protections for people with disabilities that would benefit
workers, renters and people seeking health care across gender and class.

The ACLU’s brief argued disability is defined through public perceptions of
conditions, in addition to specific medical understandings. The brief claims individuals
with disabilities “who need civil rights protection” extend beyond a population of people
living with “impairments that give rise directly to specific physical and mental

limitations.” They argued people with disabilities' lives are shaped by a “complex

163 Chai Feldblum estimated she had spent more than two years and 1,000 meetings working with Congress
to get the ADA passed. In a public statement she explained it was “one of life’s sad ironies,” that cases that
people with disabilities faced a lack of protections due to “lawyers nitpicking them out in court.”
Brownstein, “Supreme Court to Hear Bangor Dentist’s Case Hearing may Change Focus of Disabilities
Law on HIV.”

164 American Civil Liberties Union, et al. as Amicus Brief, Bragdon v. Abbott, 524 U.S. 524 (1998).
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interplay between the actual limiting aspects of their impairments and the societal
limitations that arise because of the responses of others to such impairments.” The varied
progressive interests recognized people suffer due to discrimination based on social
understandings of given disabilities, like assumptions connected to HIV. They argued
that to properly protect individuals from discrimination, disability must be understood
beyond the binary of able-body and disabled-body. The ACLU and other interests
supported Abbott’s claim because it promised to legally recognize an expanded idea of
disability that assured more individuals the opportunity to challenge discrimination.
Supreme Court: Arguments

Bragdon posed a central question to the Court: Can a health care provider refuse
or alter care of an HIV-positive patient without violating the ADA? In response,
Bragdon’s legal team and Abbott’s legal team sought to organize their arguments to
answer two primary questions: Is asymptomatic HIV a disability as defined by the
ADA’s language of “an impairment that substantially limits one or more major life
activity?” Was Bragdon reasonable in his alleged fear of transmission and refusal to treat
Abbott in his office?

On March 30, 1998, oral arguments began with Bragdon’s attorney, McCarthy.
McCarthy argued the intent of the ADA was to protect impairments that interfere with
one’s “day-to-day independent living and economic self-sufficiency.”!®> When

questioned by Justice Kennedy about the prospect of an asymptomatic HIV-positive

165 Bragdon v. Abbott, 524 U.S. 624, March 30, 1998, Oral Argument 5:21- 6:11,
https://supreme.justia.com/cases/federal/us/524/624/.
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condition changing to eventually affect independent living and economic self-sufficiency,
McCarthy responded that his definition of disability does not attempt to define the future
status of disability, claiming “just because you almost know for sure you’re going to have
disabilities later on, does not mean you should be classified as disabled now.”'® The
Justices and McCarthy volleyed back and forth, debating impairments that do and do not
fall into the category of disability based on Bragdon’s argument.

McCarthy also asserted that Bragdon did not discriminate against Abbott when
refusing her care in his office because he offered alternative options with increased
protections due to his reasonable fear of transmission based on his understanding of
HIV.'®7 Justice Breyer challenged McCarthy’s assertion that Bragdon was reasonable in
his fear of treating Abbott. Bryer posed the question: “Despite thousands of dentists who
treat AIDS patients, there isn’t one case in which one of those dentists documentedly
caught AIDS from a patient...how could we say here that your client exercised
reasonable medical judgement?” McCarthy responded by questioning current medical
knowledge and referring to the CDC as “an emperor with no clothes,” describing the
CDC guidance as minimum guidelines that do not prevent additional precautions.!®®
McCarthy repeatedly argues that Bragdon was within his rights to exercise additional
precautions and refuse to treat Abbott in his office. He argues public health guidelines are

not determinative if an individual is guilty of a civil rights violation.

166 Bragdon, 524 U.S. 624, Oral Argument 9:30-10:03.
167 Bragdon, 524 U.S. 624, Oral Argument 15:16-16:00.
168 Bragdon, 524 U.S. 624, Oral Argument 20:30 - 24:06.
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Abbott’s attorney, Bennett Klein, presented his argument after McCarthy. Klein
devotes little time to arguing against Bragdon’s claim that Abbott posed a threat to the
safety of his office. Klein explained Bragdon’s alleged fear for refusing to serve Abbott
was unfounded, because no documented cases of occupational transmission of HIV to
dental practitioners existed.!®” Instead he focused on understandings of the ADA.

Klein began by arguing HIV as entangled with the creation and passage of the
ADA, claiming “the problem of discrimination against individuals with HIV was
squarely before Congress when it enacted the ADA.” Klein pointed to the committee
reports that reflected a concern that unless there were clear protections against
discrimination for individuals with HIV, people with HIV would hide their condition
leading to additional public health issues. He explained the understanding of HIV as a
disability in the committee reports is consistent with the language in the finalized ADA,
making asymptomatic-HIV, such as Abbott’s condition, a disability because it
“substantially limits” major life activities.

Klein challenged McCarthy’s definition of disability as something that should be
closer to a binary of abled-body and disabled-body and defined by its effect on
independent living and economic self-sufficiency. Klein explained the language of
“substantially limit,” to define disability does not mean the impairment necessarily

prevents the affected person from a major life function, but rather the impairment does

169 Bragdon, 524 U.S. 624, Oral Argument 35:05-35:10.
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not allow for the affected person to engage or perform the major life function in the same
conditions or manner as someone who does not have that impairment.!”

Deputy Solicitor General, Lawerence Wallace, presented an oral argument,
representing the Department of Justice’s support of Abbott. His argument followed Klein.
Both Klein and Wallace sought to expand the understanding of disability beyond a binary
of able-body and disabled-body, emphasizing the ways disability or perceived disability
can be discriminated against and shape the lives of affected communities. Wallace and
Klein both avoid answering hypotheticals prompted by Justices asking if specific
impairments qualify as disabilities. The justices prompted them with a range of
conditions including diabetes, cancer, infertility, eating disorders, manic depression, and
the bubonic plague, but Klein and Wallace remained focused on the applicability of
Abbott’s HIV-status as a disability as defined by the ADA because it substantially limits
the major life function of reproduction.!”! The strategy of avoiding declaring what is and
is not a disability supported advocacy group’s goals of ensuring a right to process that
allows for federal protections for a wide range of affected communities. Furthermore,

their arguments sought a high standard for reasoning by a party refusing to accommodate

170 Bragdon, 524 U.S. 624, Oral Argument 25:40-25:58, 29:15-29:30.

171 Klein and Wallace both referenced School Board of Nassau County, Florida v. Arline (1987) to explain
Bragdon’s refusal to treat Abbott as unreasonable. In this case, Gene Arline was dismissed by the
superintendent from her role as an elementary school teacher because she had tuberculosis. Arline claimed
the dismissal violated Section 504, which prohibits state-funding programs from denying relief to
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the Court ruled infectious disease was included as “handicapped status,” described by Section 504. Similar
to Arline, Abbott’s legal argument sought to expand the legal understanding of disability to protect against
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an impairment. Abbott’s legal argument challenges Bragdon’s assertion that public health
guidelines are not determinative if an individual is guilty of a civil rights violation.
The Supreme Court’s Decision

Ultimately, on June 25, 1998, in a 5-4 Decision, the Court ruled asymptomatic-
HIV is a disability protected under the ADA. The decision was supported by Stevens,
Breyer, Ginsburg, Souter, and Kennedy, and opposed by Thomas, Scalia, Rehnquist, and
O’Connor. The Court concluded that the ADA does not force healthcare workers to treat
anyone who may pose a threat to the health of others, and only healthcare officials can
determine if treating an HIV-positive individual would constitute a threat, suggesting
further risk assessment based on medical evidence. However, the case is cited as a
landmark ruling for HIV/AIDS related activism because it ruled that HIV-positive status
is a disability entitling people to protections under the ADA.

A majority opinion by Justice Kennedy ruled Abbott’s asymptomatic-HIV status
was a disability based on the description in the ADA which defines as disability as a
“physical or mental impairment that substantially limits one or more major life
activities.”!’? Kennedy explains a systematic process of defining asymptomatic-HIV as a
disability based on an understanding that reproduction is a major life activity, entitling
Abbott to anti-discrimination protections. Kennedy wrote the majoring opinion Romer v.
Evans (1996), which followed a similar process of describing the applicability of anti-

discrimination law. In his opinion in Romer, Kennedy found an amendment to the

172 Bragdon, 524 U.S. 624, 631.
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Colorado State Constitution violated the equal protection clause because it singled out
homosexual and bisexual people by denying them the right to seek specific legal
protections from discrimination.!” Like his opinion in Romer, Kennedy’s opinion in
Bragdon upholds protections against anti-discrimination.!”*

Although Bragdon did not explicitly discuss LGBT rights, Kennedy recognized
the importance of the case as setting a precedent for a larger population. Kennedy
references the AIDS crisis and its entanglement with ideas of disability as relevant to the
Court’s inquiry, explaining the “the pervasive, and invariably fatal course of the disease”
affects major life activities beyond Abbott’s claim to motherhood. Kennedy notes if
another person had brought the suit, they would have maintained that their HIV status
imposes substantial limits on life activities other than reproduction.!’> GLAD supported
this case because it is a vehicle for broader protections for HIV-positive people, including
the queer community it represents. Abbott’s identity as a white, non-drug-using, straight
woman with concerns related to motherhood broke a common understanding of
HIV/AIDS. Although understandings of HIV/AIDS were steeped in a politics related to

the impact of the AIDS crisis on queer people, Abbott’s identity allowed the

understanding of Bragdon’s discrimination to be specifically related to disability.

173 Romer v. Evans, 517 U.S. 620 (1996).

174 After Bragdon, Kennedy continued to issue majority options that resulted in victories for queer legal
interests. Kennedy wrote the opinion for United States v. Windsor (2013), which found the Defense of
Marriage Act violated Fifth Amendment guarantee of equal protection. He also wrote the opinion in
Obergefell v. Hodges (2015) which found the Due Process clause of the Fourteenth Amendment guarantees
the right to marry as a protected fundamental liberty, and that the law applies to same-sex couples as well
as hetero-couples. United States v. Windsor, 570 U.S. 744 (2013); Obergefell v. Hodges, 576 U.S. 644
(2015).
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Justice Ginsburg’s concurring statement builds from the majority opinion but
emphasizes the material realities of living with HIV to demonstrate why HIV is protected
from discrimination under the ADA. Ginsburg explains HIV is a disability and
reproduction as a major life activity that is substantially limited by disability. She
describes HIV “inevitably pervades life’s choices” including “education, employment
family, and financial undertakings.” Similar to the ACLU brief’s description of HIV,
Ginsburg explains HIV as shaped by other’s reactions to the condition. She explains
Abbott’s ability to obtain health care in Bragdon’s office was dictated by “the reaction of
others to the impairment.” She goes on to explain, although, Abbott’s asymptomatic-HIV
status is a manageable condition, yet “disability shaped her access to care and the choices
in her life.” Ginsburg challenges McCarthy’s argument that Abbott’s HIV status as
asymptomatic precludes her from protections under the ADA, as Ginsburg claims, “no
rational legislator” would require nondiscrimination once symptoms become visible, but
permit discrimination when the disease, though present, is not yet visible.”!7¢ The
majority opinion describes, “substantially limited” and meanings of “major life function,”
while Ginsburg’s argument focuses on the ways disabilities are created socially.
Ginsburg’s statement highlights the social welfare dimension of the case, as access to
anti-discrimination protections changes material realities that affect people’s ability to

exercise their rights.

176 Bragdon 524 U.S. 624, 656-657.
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Justice Rehnquist wrote the dissent, joined by Scalia, Thomas, and O’Connor.
Unlike the majority opinion and concurrent statement by Ginsburg, the dissent specifically
focused on the meaning of disability rather than the role of anti-discrimination protections.
Rehnquist argues that although HIV/AIDS may be considered a disability, Abbott's claim
of disability should be evaluated on an individual basis. Rehnquist was unconvinced of
Abbott’s claim of reproduction as a major life activity, arguing that Abbott did not prove
that her asymptomatic HIV status substantially impacted a major life activity.

In a concurring dissenting opinion, Justice O’Connor offered a definition of
disability that is built on comparison between impairments, she argued reproduction is not
“generally the same as the representative major life activities of all persons,” which she
argued includes: “caring for one’s self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.” O’Connor concluded Abbott’s
asymptomatic-HIV positive status did not qualify as a disability and therefore was not
protected from discrimination.!”” O’Connor understood her responsibility in defining and
establishing boundaries to disability and the “major life activities” phrase. O’Connor
resisted challenging the binary of able-body and disabled-body but was unable to establish
a clear delineation between the two. O’Connor’s inability to define a boundary around
“major life” function and instead defining it in relation to other forms of impairment,

demonstrates definitions of disability as relative and shaped through public understanding.

177 Bragdon, 524 U.S. 624, 664-665.
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The Court’s decision codified the efforts by Abbott’s legal team and the coalition
advocacy organizations that sought to expand ideas of disability to increase protections for
affected communities. The dissenting opinions exemplified the challenges to this effort.
Dissenting judicial figures, including Rehnquist and O’Connor, failed to understand HIV
as a disability and the ways lack of access to anti-discrimination protections impacted the
ability of affected communities to exercise their rights of equal access to places like
dentist office, housing, and employment. Ultimately, the majority opinion recognized the
impact of discrimination against people with HIV as shaping their positive rights. This
decision was a significant victory for GLAD and the network of proponents that brought
this case to create a precedent that increased the applicability of anti-discrimination
protections.

Conclusion

Following the Court's decision, the ACLU issued a press release explaining the
outcome as a “sweeping victory for people with disabilities.”!”® The accessible language,
free from legal jargon, demonstrates the interest of the public and the ACLU’s
encouragement of readers to understand this victory as an opportunity to challenge
discrimination in their own lives. The press release does not explain the process the Court
undertook to reach a definition of disability but rather emphasizes the case as a vehicle

for anti-discrimination for HIV-positive people.

178 “ACLU Applauds Supreme Court Decision Upholding the Rights of People with HIV.” American Civil
Liberties Union. June 25, 1998.
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Bragdon appealed his decision again in the First Circuit Court of Appeals in
December 1998. His case was reheard and the Court held the cavity-filing procedure did
not pose a “direct” threat to the dental workers or other patients.!” Following this loss,
Bragdon filed to bring the case to the Supreme Court again but was denied in May
1999.18% Bragdon’s later legal actions accepted asymptomatic-HIV as a disability, but
Bragdon was persistent in his claim that he was within his rights to refuse to treat Abbott
in his office.

Abbott’s victory at the Supreme Court was a product of the shift of the queer
legal advocacy moving towards using the court system as a pathway for anti-
discrimination. The history of Maine’s AIDS related services and advocacy reveals that
advocates utilized civil rights protections offered by the Section 504 and the ADA to
provide substantive relief to people with HIV and AIDS. The opinions by Kennedy and
Ginsburg demonstrate judicial attention to ways in which the ADA offered protections
that changed lived realties of people with HIV, echoing sentiments Maine’s HIV/AIDS-
related organizations and legal advocacy groups made in the years before the Supreme
Court decision. Tracing how Abbott and her legal team moved the case from the dispute
at Bragdon’s dental office to a broad constitutional argument before the Supreme Court
demonstrates how activists translated grassroots struggles to binding legal precedent. The
case did not simply resolve whether one dentist had discriminated, but rather the case

helped define HIV as a protected disability under the ADA, entitling people with

179 Abbott v. Bragdon 163 F.3d 87 (1998).
130 Bragdon v. Abbott 199 S.Ct. 1805 (1999).
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HIV/AIDS to anti-discrimination protections that had the potential to impact their lives in
areas including housing, employment, and healthcare.

Due to the role of Abbott’s claim as a test case with the ability to set precedent
at the federal level, the stakes were much larger than Abbott herself. That is why
Abbott’s legal team exhibited hesitancy when the case was added to the Supreme Court’s
docket. The loss of the precedent earned at the Appellate level, threatened any safety
from discrimination for people with HIV/AIDS or other disabilities that could be
considered asymptomatic. The shadow of Bowers’ loss at the Supreme Court haunted
them. However, the victory shaped who counted as “disabled,” what counts as
discrimination, and how far anti-discrimination protections could extend into everyday
life, including but not limited to areas like health care, employment, insurance, and
housing, rendering the argument of HIV positing a direct threat to service providers
nearly obsolete. The oral arguments and opinions issued by the Court reveals show legal
categories and understandings of disability are not fixed but can be contested and

expanded through advocacy.
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CONCLUSION

Berlin’s “Two Concepts of Liberty,” examines the freedom from interference
guaranteed by negative rights, and the freedom to live in a self-directed way rather than
under the control of external forces guaranteed by positive rights. He describes positive
rights as “the heart of the demands” of social self-direction which “animate the most
powerful and morally just public movements of our time.”!8! Through the history of
Bragdon, 1 find, while laws forbidding discrimination promises noninterference, external
forces like poverty and lack of access to specific protections for people with HIV still
constrained autonomy and limited the practical exercise of positive rights. My work
demonstrates Bragdon and the related civil rights struggles consist of people fighting for
negative rights to better material circumstances that impact freedom to live in a self-
directed way.

It is through this lens that I examined the history of Bragdon to describe the
social welfare dimensions of the case. Often legal studies of constitutional history are
limited to the formal rights claims and the mechanisms that shape decisions. My study of
Bragdon demonstrates civil rights claims are not exclusively “formal victories,” but are
rooted in concerns for access to substantive needs. This lack of a hardened barrier
between formal rights and substantive rights is not readily apparent in a reading of the
final opinion but is demonstrated by the activism described in Chapter 1 and the choices

of Abbott and her legal team described in Chapters 2 and 3.

181 Berlin, “Two Concepts of Liberty,” 29.
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Abbott’s claim exemplified engagement of a queer-focused movement dedicated
to increased protections for people with HIV/AIDS engaging with disability statutes.
Abbott’s identity as a straight white woman from a rural area and her claim for
motherhood provided an example of discrimination against people with HIV that flouted
understandings of HIV as a disease that only affected gay men or intravenous drug users.
Due to her connection to Eastern Maine AIDS Network, Abbott was aware of Bragdon’s
policy against treating people with HIV and his connection to organizations that vilified
people with HIV/AIDS and gay men. Although the case was steeped in a politics related
to queer advocacy, Abbott’s identity allowed the case to be focused on HIV/AIDS as
disability.

The courts are not a perfect tool for progressive interests to change the material
conditions in their communities. However, in the context of few social safety nets or
protections for people with HIV/AIDS, the court system served as a tool for the
expansion in applicability of anti-discrimination disability statues. This history of
Bragdon illuminates how grassroots movements far from centers of power in
Washington, D.C. engage with constitutional law to change material conditions. Anti-
poverty, queer, disability, and feminist interests converged to produce systems of direct
aid in Maine, and Abbott’s rights claim directly reflected their interests infront of the

Supreme Court.
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APPENDIX A

Figure 1 and Figure 2 depicts data sets I created by compiling the statistics

provided by TAP Newsletter between June 1986 and December 1990. Table 1 includes

the available data and the citations for each issue of statistics. There are some issues that

do not include statistics, and TAP stopped publishing statistics in May 1989. TAP

changed its newsletter title from AIDS Project News to AIDS Project Newsletter in 1987.

Table 1 HIV/AIDS Statistics Reported in The AIDS Project Newsletter June 1986 — May 1989

“Current Maine Statistics.” The
AIDS Project News, June 1986,
3.

20 cases of AIDS in Maine, 11 deaths in Maine, 20,305 cases of
AIDS nationally, and 10,933 deaths nationally.

“Statistics.” The AIDS Project
News, July 1986, 3.

21 cases of AIDS in Maine and 11 deaths in Maine.

“Statistics.” The AIDS Project
News, August 1986, 2.

24 cases of AIDS in Maine and 11 deaths in Maine.

“Statistics.” The AIDS Project
News, October 1986, 6.

30 cases of AIDS in Maine.

“Statistics.” The AIDS Project
Newsletter, June 1987, 2.

51 cases of AIDS in Maine and 19 deaths in Maine.

“Statistics.” The AIDS Project
Newsletter, July 1987, 1.

54 cases of AIDS in Maine and 23 deaths in Maine.

“Statistics.” The AIDS Project
Newsletter, August 1987, 6.

56 cases of AIDS in Maine and 23 deaths in Maine.

“Statistics.” The AIDS Project
Newsletter, September 1987,
1.

57 cases of AIDS in Maine, 25 deaths in Maine, and 160 tested
positive for “AIDS Virus.”

“Statistics.” The AIDS Project
Newsletter, October 1987, 7.

57 cases of AIDS in Maine, 25 deaths in Maine, 200 tested positive
for “AIDS Virus” in Maine, 41,735 cases of AIDS nationally, and
24,019 deaths nationally.
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“Statistics.” The AIDS Project
Newsletter, November 1987,
1.

61 cases of AIDS in Maine, 29 deaths in Maine, 213 tested positive
for “AIDS Virus” in Maine, 42,965 cases of AIDS nationally, and
24,644 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, December 1987,
1.

63 cases of AIDS in Maine, 30 deaths in Maine, 225 tested positive
for “AIDS Virus” in Maine, 44,757 cases of AIDS nationally, and
24,644 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, February 1988, 3.

65 cases of AIDS in Maine, 31 deaths in Maine, 240 tested positive
for “AIDS Virus” in Maine, 50,365 cases of AIDS nationally, and
28,149 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, March 1988, 2.

70 cases of AIDS in Maine, 32 deaths in Maine, 252 tested positive
for “AIDS Virus” in Maine, 53,814 cases of AIDS nationally, and
30,158 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, April 1988, 1.

73 cases of AIDS in Maine, 32 deaths in Maine, 261 tested positive
for “AIDS Virus” in Maine, 56,212 cases of AIDS nationally, and
31,420 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, August 1988, 2.

86 cases of AIDS in Maine, 40 deaths in Maine, 321 tested positive
for “AIDS Virus” in Maine, 69,085 cases of AIDS nationally, and
38,896 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, September 1988,
5.

89 cases of AIDS in Maine, 40 deaths in Maine, 333 tested positive
“AIDS Virus” in Maine, 71,171 cases of AIDS nationally, and
40,000 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, November 1988,
5.

89 cases of AIDS in Maine, 41 deaths in Maine, 345 tested positive
for “AIDS Virus” in Maine, 75,768 cases of AIDS nationally, and
42,653 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, December 1988,
4,

89 cases of AIDS in Maine, 44 deaths in Maine, 349 tested positive
for “AIDS Virus” in Maine, 78,312 cases of AIDS nationally, and
44,071 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, March 1989, 4.

99 cases of AIDS in Maine, 51 deaths in Maine, 385 tested positive
for “AIDS Virus” in Maine, 84,503 cases of AIDS nationally, and
59,670 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, April 1989, 2.

114 cases of AIDS in Maine, 61 deaths in Maine, 412 tested positive
for “HIV antibody test” in Maine, 87,188 cases of AIDS nationally,
and 59,670 deaths nationally.

“Statistics.” The AIDS Project
Newsletter, May 1989, 2.

122 cases of AIDS in Maine, 61 deaths in Maine, 435 tested positive
for “HIV antibody test” in Maine, 90,990 cases of AIDS nationally,
and 52,435 deaths nationally.
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APPENDIX B
Figure 3 depicts a data set I created by noting the locations of HIV/AIDS
advocacy events and organizations and events advertised in Our Paper and The AIDS
Project Newsletter. Table 2 includes the citations of the article in which each location
was mentioned. For locations mentioned several times in publications, I have cited the

location once at their earliest mention. The locations are mapped using Google Earth.

Table 2 Location and Citations of HIV/AIDS Advocacy Organizations and Events Advertised in Our
Paper and The AIDS Project Newsletter

Auburn “Where to Find Us.” Our Paper, March 1984, 10.
Augusta “Lesbigay Network.” Our Paper, January 1986, 16.
Bangor “Calendar.” The AIDS Project News, November 1987, 7.
Bar Harbor “Calendar.” The AIDS Project News, April 1988, 8.
Belfast “Lesbigay Network.” Our Paper, January 1986, 16.
Bethel “Forums.” Our Paper, January 1986, 3.

Biddeford “Calendar.” Our Paper, March 1984, 11.

Blue Hill “Lesbigay Network.” Our Paper, February 1988, 23.
Brewer “Lesbigay Network.” Our Paper, January 1986, 16.
Brunswick “Lesbigay Network.” Our Paper, January 1986, 16.
Calais The AIDS Project News, June 1986, 3.

Cape Elizabeth “Portland Pride.” Our Paper, June 1987, 8.

Cape Neddick  The AIDS Project News, July 1988.

Caribou “Lesbigay Network.” Our Paper, January 1986, 16.
Damariscotta  “Calendar.” The AIDS Project News, August 1988.

Dexter “Announcements.” Qur Paper, July 1988, 6.

Ellsworth The AIDS Project News, June 1986, 3.

Farmington “Lesbigay Network.” Our Paper, January 1986, 16.

Fort Kent “Maine Walk '90 Locations.” Our Paper, September 1990, 4.
Gardiner “Calendar.” Our Paper, May 1987, 16.

Gorham “Calendar.” Our Paper, June 1986, 16.

Harpswell “Announcements.” Qur Paper, April 1986, 13.

Harrison “Announcements.” Our Paper, May 1989, 15.
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Kennebunk “Calendar.” Our Paper, April 1984, 12.

Lewiston “Lesbigay Network.” Our Paper, January 1986, 16.
New Field “Calendar.” Our Paper, February 1988, 21.

New Sweden  “Calendar.” Our Paper, July 1986, 20.

Norway “Where to Find us in Maine.” Qur Paper, May 1986, 9.
Orono “Lesbigay Network.” Our Paper, January 1986, 16.
Penobscot “Maine Act Out, Act Up, Act Now, Just Act.” Our Paper, August 1988, 8.
Portland “Lesbigay Network.” Our Paper, January 1986, 16.
Presque Isle “Calendar.” Our Paper, December 1984, 10.

Rumford “Calendar.” Our Paper, December 1984, 10.

Saco “Calendar.” The AIDS Project News, October 1987, 8.
Sanford “Meetings.” Our Paper, April 1989, 15.

Scarborough “Lesbigay Network.” Our Paper, May 1987, 16.

South Portland  The AIDS Project News, June 1986, 3.

Thorndike Williams, Rob. “Conflict at Mt.View High.” Our Paper, April 1988, 6.
Togus The AIDS Project News, June 1986, 3.

Topsham “Announcements.” Our Paper, March 1987, 5.

Troy “Lesbigay Network.” Our Paper, July 1988, 17.

Union “Maine Act Out, Act up, Act now, Just Act.” Our Paper, August 1988, 8.
Waterville “Calendar.” Our Paper, February 1984, 12.

Westbrook Williams, Rob. “Families Talk it Out Together.” Our Paper, April 1988, 13.
Yarmouth “Lesbigay Network.” Our Paper, May 1985, 16.
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